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Introduction

Capital punishment as an institution in the United States has evolved substantially over
the past century. The trend throughout history has been one of increased limitation in the
application of the death penalty. There have been significaitétions placed on exactly

who the state can kill. In the past a plethora of crimes were punishable by death, but the
changing standards of capital punishment have eliminated all but those who commit
murders from executidnOne of the most recent arigrsificant changes in the

application of the death penalty in the United States is the SupremeAflonstv.

Virginia (2002) ruling that the execution of the mentally retarded as unconstitutional.
Citing fAevolving st andar ldoked towardd theeneovemgnd t h e
within the states to prevent the execution of the mentally retarded in its decision to
further limit the application of the death penalty. NotabBlkyth Carolina banned the

execution of the mentally retarded in 2001, beforeSilygreme Courtkins v. Virginiadecision,

and has been on the forefront of reforming the institution of capital punishment within the state.

The current movement in North Carolina aims to prevent the executions of the
severely mentally ill. This divise issue is being addressed in the North Carolina General
Assembly, where legislation has been introduced that would effectively abolish the
application of the death penalty in cases where the defendant suffers from a severe mental
illness. BillsH137and 309, ACapit al Procedure/ Severe N
proposed by mental health advocates in North Carolina and introduced by several

supporters in the legislature on February 12, 2009. Although the current political climate

'!One notable except iwichapesonisaecbnmplice to thiunmuidier, bt doesmot
commit the actual murder.



in North Carolina does noavor the adoption of the bills, if history is any indication, the
movement to cease the execution of those with severe mental iliness will prevail in
coming years.

This thesis examines the execution of those with diminished mental capacity and
severe mega illness in North Carolina from 1900 to the present. There are historical
considerations to take into account when studying the application of the death penalty.
The history of the death penalty in North Carolina is described in Chapter One and
providescontext and background for my analysis. | am particularly interested in
investigating the application of the death penalty on those with mental retardation and
severe mental illness, and in Chapter Two | define both diagnoses both from a medical

perspectie and a legal perspective.

My analysis relies on data froRaleigh News and Observarticles that span
over a century. In Chapter Three | describe the characteristics of these articles throughout
the 20" and 2f' century: their similarities, their differences, as well as the content of the
information found within the articles. Consistency is central to my methodology and

coding, and in Chapter Four | describe how the information frorRéheigh News and

Observearticles is coded in a reliable manner over the lengthy period of my analysis.

In the final portion of my thesis | focus on the data on the execution of inmates
with diminished mental capacity and mental illness. Chapter Five focuses on both the
diminished mental capacity and mental iliness in turn, and includes analysis on the racial
dimension often present within the targeting of the death penalty on both populations.
Finally, in Chapter Six | examine the parallel evolution in the practice of exed¢htiag

with mental retardation and severe mental illness. I illustrate the analogous relationship



between mental retardation and severe mental illness through representative articles on
inmates from both populations, supported by data from my analysis.

North Carolina is a leading death penalty state, a Southern state, and yet has had a
perhaps surprisingly high degree of institutional reform within its system of capital
punishment. My thesis is an analysis of the targeting of the death penalty onlelnera
populations over a century in North Carolina, whose eligibility for the gravest
punishment in the United States has been called into question in recent years. This
examination of the trends in the application of the death penalty on inmates with
diminished mental capacity and mental illness illuminates theahasrging nature of the
death penalty. | focus on historical and recent trends to help understand the current debate

surrounding the execution of persons with severe mental iliness.
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Historical Overview of Capital Punishment in North Carolina

Presently North Carolina has one of the most progressive capital punishment legal

frameworks of all states that employ the death penalty, but the fact remains that North
Carolinads history of apnodesnipariaddidioe deat h p
significantly deviate from other southern states. The precedent for capital punishment in

North Carolina dates back to the colonial period when English Common Law provided

the foundation for the legislation passed by the North Carolina Colonial Assembly

instituting capital punishmeAtAuthor Trina Seitz provides a comprehensive historical

account of the death penalty in North Carolindihe Ki I Il i ng Chair: Nor:
Experiment in Civility and the Execution of Allen Fostewill rely on much of her

research when summarizing the historical application and trends of the death penalty as it

relates to my thesis. This brief history begins in 1900 where my analysisbegin

The Historical Period

From 1900 to 1909 all executions in North Carolina were public hangings. Executions
were a local matter and administered by sheriffs and local law enforcement. Public
executions were major public events and attracted many obseiaring this time

period there were many instances of%® fimob |

AHi story of Capital Puni s h mdapartmemn of Goorectioh. AdCesseadd | i na. 0
onMarch 24, 2010http://www.doc.state.nc.us/DOP/deathpenalty/DPhistory.htm

]Kotch, Seth. 2008. AUndul vy aePermltyin®Nortd Catbfind3d0- k a bl y Ri
1961. 0 Ph. D. ofdNorth Garoline &t ChagelHslli t vy
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However, in this analysis | will only include legally held executions as reported on by the
Raleigh News and Observer and will not include lynchings

In 1909 North Carolina centralized the administration of the death penalty in
Ral eigh, the stateb6s capital. From 1909 on
Central Prison and were no longer open to the public. Yet this did not detract from the
publicdés attraction to executions, and man
around Central Prison clamouring to try to view the executions. This also marked the
beginning of the transition from hangings to electrocution and in March 1909ttte N
Carolina General Assembly voted to adopt t
sole means of execution in the state. However, all inmates sentenced prior to the adoption
of the electric chair were executed by hanging. On March 18, 1910 Naodhn@a
executed Walter Morrison, the first man to be executed by electric*cHais.transition
from hanging to electrocution in search fo
penalty has been an integr al pyasrthestaedhasNor t h
sought to better the application of the death penalty.

In the first three decades of theé"™2&ntury the number of executions was steady,
with an average of 49 inmates executed per decade. In the following decades from 1920
to 1949 aecord number of inmates were executed at rates not previously seen in the
stateds history with 133%and I3ianaesexeeuted c ut e d
from 19401949. Along with the substantial increase in executions there was noticeable
biasintheappl i cati on of t he -fickenarnekecuped betaveen 3920 i Of

and 1929, forte i ght wer e bl ack, wunder thirty years

“Seitz,Tina N. 2004. AThe Killing Chair: North Carolin
All en Foster.o The North-72arolina Historical Revi ew
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i || i t°®lyaaalysis wildurther examine this trend with actual data on all insnate
executed in North Carolina in this period and in the modern period of the death penalty.

The increase in executions in corresponds with an increase in the availability of

newspapers and their increased circulation
expanded greatly. Seitz attributes this ex
delivery, i mproved roads, and widespread a

relationship between the fAprivdaheization of
Afexpanding space devoted to the death pena
replicate the visual spectacle of executions into written, often very detailed, descriptions

of the executions; the appearance of the inmate being executed wascolgrartterest

to the readership. The progression in the documentation of the death penalty in the

Raleigh News and Observer is examined in depth later in Chapter Three and provides the
foundation for my analysis.

By the 193006s pub gthecappticatian obtineasath penadtyn c e r n i
was increasing. The publicdbs growing uneas
action by the North Carolina General Assembly. In May 1935 the General Assembly
voted unanimously to adopt the gas chamberrasra humane mode of execution and
the first execution by lethal gas occurred on January 24, 1936 when Allen Foster was
executed Al | en Fosterds execution was descri bed
Observer, and vilified in the media due to appalhagure of his death. His execution
was a spectacle as the witnesses saw him struggle for three minutes until he finally lost

consciousness and was not pronounced dead until eleven minutes after the gas was

® Ibid.

% Ibid.



applied. Throughout the year there was much pwaliatiny and debate surrounding the
application of lethal gas, as many advocated for a switch back to electrocution.
In the 1940s the public continued to disfavour electrocution, yet there was no
change in the manner of applying the death penalty. ddisicontent increased after
several questionable executions where witnesses to the gassings observed inmates
struggling against the gas for over fifteen minutes in some executions. The gas chamber
began to be referred t o Ilagslativenaetionit or t ur e ch
In January of 1943 the Chaffin bill which proposed a return to electrocution was
proposed. The bill was ultimately voted down. This ended the debate surrounding the
application of death penal twemantnin WodiWah Car o
Il overshadowed the dilemma concerning the death penalty. Throughout the 1940s and
1950s the number of executions steadily decreased and the public attention paid to the
death penalty and executions diminished significantly. With geeat the civil rights
movement articles concerning the executions of inmates were less prominent and
descriptive in naturé.
The tide had turned and there was significantly less attention given to the death
penalty. The death penalty came back into tludligit nationally once the moratorium
on the eath penalty was instated in ZOFased on the Supreme Court decision Furman
v. Georgia. All executions in the United States ceasedsiatés begaanacting
legislation that ensured, to the best of theilitas, that the death penalty was not

applied in an arbitrary manner. North Carolina did not execute another inmate after the

" This is an important feature discussed later in Chapter Four.



reinstatement of the death penalty until the 1984 execution of James Hutchins, ushering

in a new modern period ofpital punisiment in the state.

The Modern Period

North Carolina reinstated the death penalty on J&n&dr7® Since the reinstatement of
the death penalty North Carolina has executed 43 inmates. North Carolina'famkise
number of executions in the United States. Table 1.1 contains data on all executions
from 1976 to January 26, 2011 when Georgia executed'itid@te as reported by the

Death Penalty Information Center.

Table 1.1Exeaitions by state sincEd76, source: Death Penalty Information Center

State Total
Texas 464
Virginia 108
Oklahoma 96
Florida 69
Missouri 67
Alabama 50
Georgia 48
North Carolina 43

There has been significant attemntito the application of the death penalty in North

Carolina in the modern period. The Raleigh News and Observer is no exception and the

8 DeathPenalty nf or mati on Centers.e.®StAxtce sisye dStDaetce mbatra bg 2
http://www.deathpenaltyinfo.org/state_by_state
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newspaper covers all aspects of capital punishment cases, as well as public opinion pieces
on the current status of tieath penalty in North Carolina.

In recent years North Carolina has instituted several major progressive death
penalty reforms. The North Carolina General Assembly can be credited with passing key
reforms that have transformed the capital process irhN&atolina. These reforms
include the creation of the Office of | ndi
Defense Servi ces A%Thispede of2egislafion guarnteBs® Act 0) .
standard of service of defendants in capital cases who otkearvaig not receive
adequate representation. In addition, the General Assembly passed the Racial Justice Act
(RJA) on August 6, 2009 and was signed by the Governor on August 11, 2009.

The first of its kind, the RJA acknowledges the inherent racial bitmeafeath
penalty in North Carolina and makes it illegal to execute inmates who can provide
evidence, including statistics, that their sentencing was influenced by racial bias. The
following chapter addresses the legality of executing other vulnerabléagiops in
North Carolina, those with mental capacity concerns and severe mental illness. My
analysis will investigate the execution of both populations in the historical and modern

period of the death penalty in North Carolina.

A Historical Perspectiveon Nort h Carolina as a AProgr ess
V. O. Key Jr.6s influential work, ASout hern
Carolinads history as a progressive southe
Progressi v&KeRl ouoti aep, dhe historical basi

' ndigent Defense Services.c dAbdessedll/D6R0ICatmmi ssi on and
http://www.ncids.org/



progressive natur e. Key poiextasnitnat Neomt b C€a
made it famous for facademic freedom and f
the state university. Hepoi nts to North dml86ikoicalads unwi l
secession convention by popular vote, further differentiating North Carolina from the
ot her southern st at eandslakdeoldings playeisaledsshat Al ar
importantpart[instt e dynamics] fthan in other states
I n addition to inherent differences giyv
university, the lessened importance of large {aalilings and slavboldings, Key

describes North Car ol intha $osth gs a majter ef nartiav e pos

The causal influences in any social gestation are elusive. What
moves a people to action, what gets the ball of social inertia rolling
one direction instead of another, or rolling at all, is a pretty question.
Yet once a trend starts, it is strongly disposed to persist, difficult to
reverse. A sequence of historical events often stimulates a social
organism to a particular line of action. Those events are sometimes
manifestations of deep evolutioggrocesses and may give the
impression that they are the prime movers themséfves.

North Carolinads early qualities different
giving way to differences in policy and a more progressive dynamic witbistéte.
Progressive precedents in rae¢ations, education, democratic reform, among other

aspects, have enabled North Carolina to continue to enact progressive policies, built upon

a rich progressive history.

Key, V.0, Jr. Southern Politics. New York: Alfred A. Knopf, 1950.
" bid.
2 |pbid.

10



Race and the Death Penalty

There haveen considerable evaluation of the capital punishment system in the United
States. The Supreme Court has biegnlved in actively critiquinghe application of the
death penalty. In the landmark case, Furman v. Georgia (1972), the Supreme Court ruled
A tatithe imposition and carrying out of the death penalty... constitute[s] cruel and
unusual puni shment in violation®lohisthe Eig
concurring opinion Stewart forcefully states his objection to the constitutionality of the
death penalty: Al simply conclude that the
tolerate the infliction of a sentence of death under legal systems that permit this unique
penalty to be so want ofiJustice Bouglas directhf r ea ki s h |
addressed one element of the arbitrary nature of the death pehaltacial bias
implicated in the application of the death penalty:

But the words, at least when read in light of the English

proscription against selectivand irregular use of pehias,

suggest that it is 6écruel and unusua

penalty-- or any other penalty selectively to minorities

whose numbers are few, wiaoe outcasts of society, and

who are unpopular, but whom society is willing to see suffer

though it would not countenance general application of the

same penalty across the bo&td.

Justice Douglas goes further in asserting the inclination towards bias in the capital

punishment system:

13408 U.S. 238 (1972)
% bid.

15 | bid.
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Yet we know that the discretion of judges and juries in

imposing the death penalty enables the penalty to be

selectively applied, feeding prejudices against the accused

if he is poor and despised, and lacking political clout, or if

he is a memér of a suspect or unpopular minority, and

saving those who by social position may be in a more

protected position®
In the following sections | will examine two seminal studies conducted on racial bias in
the application of the death penalty, botherms of the defendant and the victim of the
crime. In closing | will include discussion of the relevance to populations with mental
retardation and severe mental iliness, as well as the racial dimension of both populations,

which | explore in my analys.

Racial Bias

Much has been written on the racial bias evident in the application of the death penalty.

In particular there has been much scholarly attention devoted to jury selection and
prosecutorial decisions to seek the death penalty. In his aglewornk on racial bias in

capital punishment, David Baldus et al. conducted a comprehensive study of racial bias in
Georgiabds capital puni shment system. The B
application of the death penalty in Geortfi&aldus efl. found that racial bias in
Georgian prosecutorsodo decision to seek the

inequity of the application of the death penalty in Geotgia.

1% bid.

" David Baldus, George Woodworth and Charles A. Pulaski, Jr. Elgatite and the Death Penalty: A
Legal and Empirical Analysis . Boston: Northeastern University Press, 1990.

18 | bid
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Additional large studies on the death penalty also find racial biasailich
Radel et and Gl enn Piercebs study of over
that race is a significant factor on several levels, including the race of the deféndant.
Yet, the most significant factor found within the study is the rackeofrturder victinf®
These two large studies both found racial bias, and provide a background for my analysis
of diminished mental capacity and severe mental illness along the dimension of race.
Explanations for the racial bias evident in the applicatidh@death penalty
vary. Accounts of stereotyping of Africekmericans in capital trials are described by
Jennifer L. Eberhardt et. al, a study which also underscores the importance of the race of
the victim as noted in the above studies by Baldus andlRadelet and Piefdeln
addition Charles R Lawrence discusses the unconscious racial prejudice not often taken
into account in judicial proceedings that may have an impact in the implementation of the
death penalty on racial minorit®sThe aforemeitned studies on racial bias evident in
the capital punishment system and scholarship on the psychology that accompanies such
findings informs much of my analysis on the targeting of the death penalty on those with
diminished mental capacity and severe takiiness and the racial dimension that

accompanies my analysis.

1 Radelet, Michael and Pierce, Glenn. Choosing Those Who Will Die: Race and the Death Penalty in
Florida. Florida Law Review. V43 1991

0 bid.

L Eperhardt, Jennifer L. et al. Looking Deathworthy: Perceived Stereotypicality of Black Defendants
Predicts Capitabentencing Outcomes. Psychological Science. V17 383 2005.

2 Lawrence, Charles R. The Id, The Ego, and Equal ProtectionoRieckwith Unconscious Racism.
Stanford Law Review. V39, 317, 323 1987.

13



2

Medical and Legal Definitions of Mental Retardation and Mental Illlness

This chapter outlines the definitions of mental retardation and severe mental iliness that
are applied in the North Carolina judicial system. It provides background information on
the status of the two populations that | analyze in the final fifth chagterdefinitions

of mental retardation and severe mental illness have evolved over time. This chapter will
address the current accepted definitions of mental retardation and severe mental iliness
that | use as a guideline throughout my analysis and becenteal features in my

coding.

Defining Mental Retardation

The American Psychiatric Associationds Di a
Disorders (hereafter referred to as the DSMIR) diagnoses mental retardation in
persons witbubBbavgnafjecantkeyl ectual functio
persons with an Al Q of approxi mately 70 or
i mpairments in present adaptive functionin
communication, seltare, homeiving, social/interpersonal skills, use of community
resources,selfi i recti on, functional academi®c skill
An important stipulation of the diagnosis is the age requirenaéiraforementioned

characteristics must be eeint before the age of eighteen. In addition, the severity of

% American Psychiatric Association: Diagnostic and Statistical Masfudental Disorders. 4th edext
revision. Washington, D.C.: American Psychiatris@aiation: 2000. Accesserbm Psychiatry Online:
March 26, 2010.
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mental retardation depends on the 1Q level of the individual. The diagnosis increases in
severity as IQ decreases. In addition to the scale of severity, the DIR Allows for a
condititahn fimemar dati on severity unspecified
be mentally retarded but IQ testing is not possible. In such cases it is suggested that other
tests be employed in order to assess the severity of mental retardation in an intfividual
This is the basis of legally defining mental retardation, and is the basis for the metric of
my coding.

The American Association on Mental Retardation (hereafter referred to as the
AAMR) has a separate definition for mental retardation. Mental retandiatdefined as
a nAndisability characterized by significant
adaptive behavior as expressed i n®thsnceptu
definition has the identical stipulation that the bebiw/of mental retardation must be

present before the age of 18 years. Additionally the AAMR states that the diagnosis

should take into consideration the fAcont ex
i ndividual 6s age, pe esidcultualmam linguistictdiversikyé a n d
and communication, sens o Fhisdeiioitoroisbroaderd b e h a

in scope than the DSM |V definition and | incorporate contextual cues within my coding
given the historical context of my research
As evidenced by the two varying definitions of mental retardation in the discipline

of psychiatry, there has been understandable difficulty arriving at a consensus of what

* bid.

% American Association on Mental Retardation. Mental retardation definition, classification, and system of
supports. 10th ed. Washington, D.C: American Association on Mental Retardation: 2002.

2 |pid.
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constitutes a diagnosis of mentally retarded. The law in North Carolina hasddefin

mentally retarded as those with an 1Q below 70, but there is considerable disagreement at
how accurate IQ tests are and the absolute validity of such tests. These considerations
have bearing on the constitutionality of executing the mentally retardéckssed in the

following section.

Constitutionality and Mental Retardation

Penry v. Lynaugh (1989) was a landmark case that was directly involved in the first

ruling concerning the constitutionality of executing the mentally retarded. Penry involved

a defendant who admittedly brutally attacked a woman in her home, beating, raping and
stabbing her, causing her death shortly thereafter. He was charged with capital murder

and adopted an insanity defense. However,
signficant |l y bel ow average, and consequently h
was found competent to stand trial, but a clinical psychologist testified that the inmate

was mentally retarded, having an IQ between 50 and 63 and possessing the ability to

learn of a 6 1/Z/earold and the social maturity ofaQor-§0arol d, 6 t hi s howeyv
not prevent a jury from returning a guilty verdict andnoditely sentencing him to

death?’ The case was appealed and was eventually put before the United StageseSupr

Court. The Supreme Court was charged with resolving one main issue central to the
imposition of capital punishment on the mentally retarded; the Supreme Court had to

decide Awhether it was cruel and wunusual p

" 832 F.2d 915; 1987, U.S. App. LEXIS 15569. Case Summary. LexisNexis.
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peson with the inm#Téés deeasowminndg oamidl ifit hat
Amendment did not prohibit the execution of mentally retarded offenders in light of a
lack of consensus. At the time of Penry, only two states prohibited the exectfiti
mental y r et ar ¢°@his dpcisionsenaised the standing ruling on the execution
of the mentally retarded for thirteen years, until it was overturned in 2002 by Atkins v.
Virginia.

In 2001 the Supreme Court granted a petition for writ of certiorada féorth
Carolina case involving Ernest McCarver. The Supreme Court was to address one
guestion: "Whether significant objective evidence demonstrates that national standards
have evolved such that executing a mentally retarded man would violate the Eighth
Amendment prohibition agai3Manyamicuslwiéfs and un
were filed in support of McCarver and ultimately the North Carolina legislature enacted a
statute that prohibits the execution of the mentally retarded. The North Cardiuta sta
(815A-2005) follows the DSM definition of mental retardation and applies the 70 1Q cut
off for those deemed to be mentally retarded and ineligible for the death penalty. In
September 2001 the Supreme Court dismissed the McCarver case as moot addagrant
petition for writ of certiorari for Atkins v. Virginia.

In Atkins v. Virginia (2002) the United States Supreme Court overturned their

previous ruling in Penry v. Lynaugh, subsequently ending the execution of the mentally

retarded. The defendantwdee s cr i bed as dAmil dly mentally r
% |bid.
# bid.
®¥American Psychological Associ at i9o/ns.. ofi Mcc@Gaersvseerd vJ.a nN

25, 2011athttp://www.apa.org/about/offices/ogc/amicus/mccarvexas
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ruling on the case the Supreme Court found that there had been significant changes in the
application of the death penalty to the mentally retarded on the state level; including

fourteen state legiatures outright banning the execution of the mentally retanded.

was not so much the number of these states that was significant, but the consistency of

the direction of changeé the | arge number
retardedpersons (and the complete absence of legislation reinstating such executions)
provided powerful evidence that today society viewed mentally retarded offenders as
categorically less culpable than the average criminal (Atkiish addition, the

Supreme Court ruled that the Apuni shment w
the Eight Amendment, if it was not graduat

overturning Penry and providing amnesty for the mentally retardednational level?

Defining Severe Mental lliness

Although the DSM IV TR does not have a singular broad definition of severe mental
illness, it does provide an outline of different levels (axes) which include illnesses that
can be definitivelyncluded in the definition of severe mental iliness. | rely on the
following definitions in my coding which will be described further in Chapter Four.
Axis | is comprised of all the disorders that are not personality related. Axis |
includes Delirium, Dmentia, Amnestic, Schizophrenia, mood disorders, dissociative
disorders, other psychotic disorders, as well as other cognitive disorders. Axis Il is

comprised of personality disorders and the aforementioned diagnosis of mental

3L Atkins v. Virginia: Case in Brief. LexisNexis.

%2536 U.S. 304 (2002)
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retardation. Included in Axig are Paranoid Personality Disorder, Schizoid Personality
Disorder, Schizotypal Personality Disorder, Antisocial Personality Disorder and
Borderline Personality Disorder, as wel | a
that do not meetthe threshal f or a Per $dhesedisotdgrsa®i sor der . o
associated with various behaviors that are observable. In my analysis | include all inmates
who are described as having behavior or traits associated with the aforementioned
illnesses.

In addition to he DSM IV-TR definition of mental illness, there are federal
definitions of severe mental illness (SMI) and Serious Emotional Disability (SED). These
conditions are defined by the Center for Mental Health Services (CMHS) in the Federal

Register. The CMHSaefinition of SMI has two components:

(1) adults with a serious mental illness are persons 18 years and older who, at
any time during a given year, had a diagnosable mental, behavioral, or
emotional disorder that met the criteria of DSMRII andé that has n
resulted in functional impairment which substantially interferes with or limits
one or more major |ife activitieseéeé

(2) adults who would have met functional impairment criteria during the
referenced year without the benefit of treatment or other suppoitesare

considered to have seriRovwy¥yomemwmtdals, i | |
substance use disorders, and developmental disorders are excluded from this
definition>

The CMHS definition of SED includes c¢childr

frombit h unt il the age of 18 fAwho currently o

3 American Psychiatric Association: Diagnostic and Statistical Manual of Mental Disorders. 4th ed. text
revision. Washington, D.C.: American Psychiatric Association: 2866essedMarch 26, 2010 at
Psychiatry Online.

3 Substance Abuse and Mental Health Services Administration Estimation Methodology for Adults with
Serious Mental lliness (SMI): 1994. Cenfor Mental Health ServiceslHS 64: 3389B38)7. Accessed
on March26, 2010.
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a diagnosable mental, behavioral, or emotional disorder of sufficient duration to meet
diagnostic criteria specified within DSM {IR that resulted in functional impairment
which substantially interferes with or | im
school , or c o nfrisimpdrtant teamte that the OMeIS definitions have
not been updated since 1994 and consequently references the EfSNidWever, it is
presumed that the current version of the DSM applies. The CMHS definition of SED
informs my coding of cases where there is evidence of childhood mental illnesses during
within the article.

The legality of executing the severely mentalhyhiéls been questioned by medical
authorities as well as legal authorities. The question of culpability of the defendant is
arguable in the case of severe mental illness, and as there is no umbrella definition
adopted by the court system the legality of exieg the severely mentally ill, at the
moment, is addressed on a cagecase basis on a state level. In North Carolina there are
sever al di fferent manners in which a defen
legal process, and the possibilityaapital punishment dismissed. | will address these

instances next.

Legality and Mental lliness
The Charl otte School of Law in their work,
North Carolina: A Diagnostic Agaproach, o | a

considerations of Ment al Il 1l ness in North

35 |bid.
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relevant to my discussion concerning the execution of the mentafiyrtiere are several
di fferent circumstances wher e cathedepdltg ndant 0O
of execution: the insanity defense, the diminished capacity defense, defendant
competence, and during the period of penalty phase mitigation.

In North Carolina it is possible to make an insanity defense, in which case the
death penaltyis ot applicable. The insanity defense
defenseé meaning that a defendantdés cul pab
factual allegations of the crime are admitted or proved. A possible verdict of Not Guilty
byRes on of I nsanity (NGRI may béNettndered ei
Carolina does not have a definition of insanity and relies on previous case law. The legal
assessment of insanity relies on the MONag

Appealse af fi rmed t he MO6Naghten Rule in 1996:

A defendant in North Carolina can be exempt from criminal

responsibility for an act by reason of insanity, if he is able to

proveat the time of the offensé,h e was | aboring under
a defect of reasainom disease or deficiency of mind as to be

incapable of knowing the nature and quality of his act or if he

did know this or distinguishing between right and wrong in

relation to the act®

However, the r el i &obleiddekatgd amdng pgsyclaatriMandllegglh t e

=]

professionals alike.

% Mental lliness and the Death Penalty in North Carolina: A Diagnostic Approach. 2007. Charlotte School
of Law: 1-76. Accessedn March 15, 2010.

¥ bid.

%8 |bid.
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Second, defendants in North Carolina are able to make a diminished capacity
defense, which was recognized in North Carolina in 1988. A diminished capacity defense
Ai s r ai s e dwhosge mehtalfdisabilitiesmre sot severe enough to serve as the
basis for an insanity defense but may be sufficient to raise questions about their ability to
form the requisite specific i AfTrestandandeces s a
for evalwating the grounds for a diminished capacity defense depends on reasonable
doubt which is defined as fAwhether the evi
sufficient to cause a reasonable doubt in the mind of a rational trier of fact as to whether

the déendant was capable of forming the specific intent to kill the victim at the time of

the k®l11ing. o

Third, the question of defendant compet
mental state throughout the | egal process.
Penalty in North Carolinad that North Caro

competace (as legally determined Dusky v. United Statgsust be met:
(1) Competence of a defendant to waive interrogation rights, such as the right
to haveassistance of a lawyer or to remain silent;
(2) Competence of a defendant to stand trial,

3 Competence of a defendant to waive his right to counsel and to act as his
own lawyer;

(4) Competence of a defendant to plea guilty,

(5) Competence of a defendant to proceed duringg@astiction appeals;

39 | bid.
40 pid.
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(6) Competence of a defendant to drop &ppeals against his conviction and
deathsentence; and

(7) Competence of a defendant to be executed

If at any time a defendant is found to be incompetent they are deemed to be protected
from legal proceedings against them. Questions of capacitypmelyallenged in court
and the various IQ aptitude tests to determine legal competence are much tebated.

The final way in which North Carolina considers capital cases occurs during
penalty phase mitigation wherenititohe def enda
consideration. There are two specific circumstances where North Carolina allows juries
to take into consideration a defendantoés m

(2) N.C.G.S. 15A2000 (f) (2): The capital felony was committed while the

defendantvasunder the influence of mental or emotional disturbance.

(2) N.C.G.S. 15A2000 (f) (6): The capacity of thiefendant to appreciate the

criminality of his conduct or to conform his conduct to the requirements

of law was impaired.
These considations under North Carolina law all affect the legality of executing
defendants with mental ilinesses, but neither of the aforementioned considerations have
led to prohibiting outright the execution of defendants with severe mental iliness. As
evidenced byhe requirements to be considered ineligible for the death penalty in North
Carolina on grounds of mental iliness, it is very difficult to secure such a ruling. In my
analysis | utilize these medical and legal definitions to guide and standardize tige codi

The following chapter details the methodology employed in my analysis.

41 bid.
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3

Chronicling the death penalty in North Carolina: The News and
Observer

TheRaleigh News and Observerovidesthe most comprehensive catalogue of

executions in North Carolina since 1900. Virtually all inmates executed since 1900 are
the subject of least one article on or following the day of their execution, and several

have multiple articles. In total there &#2Raleigh News and Observarticles for the

443 inmates executed from 1900 to 1976, an average of 1.3 articles per inmate. Out of the
443 inmates executed there are only 10 inmates that have no articl&el¢ithhNews

and Observerror these reasotise RaleighNews and Observés the primary source for

this analysis, providing the best scope and depth of the chronology of the execution of

inmates in North Carolina.

General factors affecting the length of the articles

Theatrticles written on the day of execution of inmates in Central Prison are particularly
Anewsworthyo and include many details conc
application of capital punishment. The lengths of the articles vary historie&llyever,

there are some consistent factors that affect the length of any given article. Inmates

whose crimes were especially heinous and gruesome often have articles that detail their
crime extensively. These articles often include commentary by offigath as police

of ficers, sheriffs, the prosecutor and vic

whose innocence or culpability is questionable also have longer articles. These articles
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present the judicial p r oancestaterments fromthes® ant t o

involved in the case concerning the inmate

Pre-Execution Articles

Articles written the day before the execution tend to focus on the inmate, his or her crime

and the judicial process. Many artigldat were written the day before the scheduled
execution include a history of the inmate,
behavior while in prison. In addition, these articles detail whether or not there were legal

pleas for clemencyonisani ty pleas entered on the i nma

Post Execution Aticles

Articles written postexecution focus mainly on the execution and the crime. The

majority of the articles written on the day after the execution are long descriptions of the
execution Articles detail the mechanism of execution, the witnesses in attendance and

the execution itself. In virtually all art
the death chamber, their behavior immediately before the execution, their fiolsl aval

their actual execution. The descriptions of the actual execution vary in length depending

on several factors. Executions that used new methods of execution tend to have very
detailed descriptions. Executions where the mechanism faltered or thei@xec

otherwise did not go smoothly also tend to have detailed and lengthy descriptions. In
these cases there are often detailed descr

execution and often quotes from the witnesses as well. These quotationsavéerséful
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descriptions of the inmateds mental condi't

execution approaches.

A Chronology of Articles

Articles from 1900 to 1910: Earlyrhplementation

Articles written in this period are notably different framicles written in later periods.

These articles chronicle executions before the centralization of the death penalty in

Raleigh, shortly after the discontinuation of public executions. These articles tend to be
lengthy, with whole sections devotedtothe mat e6s background and &
explanation of the crime. Authors of the articles in this period recount in vivid detail the
each inmateds execution and pay close atte
the proceedings. Many articles in this tiperiod note the mental condition of the inmate

at the time of the execution or any pertinent historical information that include instances

of mental illness or diminished mental capacity. These characteristics contributed to the
newsworthiness of the agte. Figure 3.1 is a typical article written from the 1900 to 1910

period. The article is comprised of long paragraphs and several headlines which describe

the main characteristics and the location of the execution. The author describes in detalil

the everd approaching the execution, the execution itself, Walter Partridge, the inmate,

and the crime for which Walter Partridge was being executed. Articles in this time period

tend to be comprehensive and authors provided many details that are not fullyedescrib

in later articles.
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Figure 3.1 The execution of Walter Partridge of FayetteviNews and ObserveApril
4, 1905

Articles from 1910 to 1930s: THae Early Use

Articles written after the centralization of the death penalty to Raleigh, N.C. were the first
articles to be very concerned with the mode of execution. Articles meticulously described

the execution. This provides haviognthend det ai |

entering the death chamber and during the execution proceedings. Articles written in this

ti me period were | engthy and involved det a
the crime. The development of psychiatry and psychology dthiagime period
contributed to an increase in the descrinpt

experts. Figure 3.2 is an excellent representation of the articles written between 1910 and

1930 The articleds main hhMuadleirreea ,roe awd st hil B
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inmates name following and several key aspects of the crime. Headlines of this time
period often emphasized the electric chair and then later described the inmate who was
executed, where any newsworthy mental competency concerns veoatttitessed. The
author outlines the testing of the electric chair, the moments approaching the execution
and the execution itself, in great detail. The article also gives a brief history of the crime

committed by L.M. Sandlin and commentary from seveualip officials.

Figure 3.2The execution of L.M. SandliNews and ObservebDecember 30, 1911

Articles from the mid1930s: Execution by @s
Articles written in the miel930s focused on change in the mode of execution. In 1936
North Carolina exeuted the first inmate by asphyxiation. Authors focused on the new

technology and the public and official favor or disfavor of the method. Articles focused
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mainly on the execution and provided details of the inmates before the execution and in

their dyingmoments. The articles from this time period mention mental condition in the
inmatesd6 history if there is any relevant
mental conditions are usually given in relation to judicial processes such as court appeals

or clemency. Figure 3.3 is an article that describes the asphyxiation of two inmates and

the electrocution of a third inmate. The article gives a detailed account of the execution
preparation and the execution. This i nmates

described, as well as the gruesome details of their actual deaths.

Lathel G Bigy T
Biums Tang 3 hives

Figure 3.3The execution of William Long, Thomas Watson and J.T. Sanked:s and
ObserverFebruary 8, 1936
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Articles from the Late 1930s and 19408/orld War II

Thearticles written during World Wdt diminished in length. Articles from this time

period are shorter in | ength and have | ess
condition. Authors focus on the bare bones of the crime, the execution and oftele incl

a long list of official witnesses to the execution. Some articles, however, do include
relevant information about the i nmateds me
requests for clemency that involve insanity or low mental capability. The question

culpability due to mental competency was newsworthy and included in instances where

there was significant doubt. Figure 3.4 is a representative article from the WWII era. The
article is very short and does not provide many details. There is onlyntief@mation

about the crime and a quote from the inmate provided. There is no description of the

execution, as was customary in earlier years.

Figure 3.4The execution of Robert Williams of Cumberland CouRgleighNewsand
ObserverMarch 151940
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Characteristics of Modern Period Articles

There was a significant shift in coverage of death penalty cases from the historical period
to the modern period of capital punishment. Throughout the historical period there was
often a single articlevritten and at most three articles written (the day before the
execution, the day of the execution, and the day following the execution). In the modern
period there were multiple articles written detailing all facets of the death penalty process
includingthe trial, sentencing, the appeals process, the mitigation hearings, and the
execution. For example the first execution after the reinstatement of the death penalty in
North Carolina (James Hutchins, executed984) had 33 articles in thialeigh News

and ObserverThe following section includes three articles that are representative of

modern period articles and descriptions of their respective traits.

Pre-Execution Articles

Modern period prexecution articles in thidews and Observere significantlyoroader

in scope than the historical articles. There is a significant increase in the amount of

attention paid to death penalty cases inNB&/s and Observend articles cover all

facets of the death penalty: the crime, the judicial processes, theiememd public

opinion.
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14-YEAR DEATH ROW CASE PROVIDES CLUES TO PROCESS OF EXECUTIONS

Smith nears
end of wait

Figure3.6The progression of Ker Méwsan8@bsdarvhros deat
January 23, 1995 (Page 1 of 3)

Figure 3.6 is an article that describes th
death penalty cas&his article features an abundance of information typical of modern

period articles, including information on the crime, the judicial process (the initial trial,
appeals, and request for clemency) and specific information about inmate. Descriptions

of theinmate include any evidence brought forth in mitigation such as mental health. In

Smithdéds case there was no such evidence pr

Execution Articles

There is still substantial interest in the actual execution of inmates in the modern period
of the death penalty. Often whole articles will be dedicated to the description of the
execution in vivid detail. Witnesses from the media are allowed to obseresdution

and theNews and Observéras a journalist attend and report on executions.
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T0A  “The Mews and Observer, Roleigh, H.C., Sat., Nowember

3, 1934

Ramona Jones. a staff writer for The Raleigh
Times, was ope of the witnesses to the execution of
Afargie Velma Barficld. Following is her accounl.

The first 10 minutes in the tiny, dark room were
. interminable. Maybe it was the heat, maybe it was
' the solemn expectation of the execution.

Sixteen witnesses assembled in the room next to
Central Prison’s death chamber carly Friday to
walch as the stale executed convicted murderer
Margie Velma Barfield.

Guards escorted the witnesses into the dark room

about 1:40 a.m. The only Jight came through the large .

window. in the lighted death chamber. Inside the
chamber, a straight-backed wooden chair — a
reminder of past gaschamber deaths — seemed to
stare back at the witnesses.

‘Three women and 13 men waited in the witness
room for Central Prison guards to roll the 52-year-old
woman inte the chamber. The only sounds were a
brief whisper, a fey- shuffling feet, the jingling of
change in someone’s pocket.

“ About 1:30 a.m., the latch on the heavy steel door to
the chamber moved. and the door swung open. Mrs.
Barfield glanced into the chamber as two uniformed
guards rolled her gurney toward the open door, She

turned her head away from the witnesses and closed
her eyes as the gurney was moved in front of the
window. The double-paned glass and about 3 feel
were all that separated Mrs. Barfield from the first
row of witnesses.

Her brown hair was freshly curled.

She was wearing tortojse-shell glasses and her
favorite pair of pink pajamas. Only the embroidered
collar was visible from under a Dlee-green sheet.
Bags of saline solution dripped slowly into the
intravenous tubes in both of her arms.

The two guards pulled a beige plastic curtain
closed lengthwise across the narrow chamber,
sandwiching the gurney befween the curtain and the
window. The curtain moved slightly as the intrave-
nous lines were attached to the lethal solutions, which
were set up out of sight.

The hands of the witnesses’ watches moved slowly
toward 2 2.m. Central Prison Warden Nathan Rice
came into the witness room. his deep voice breaking
the silence. Everything was in order, he said. After a
phone call to the state secretary of correction, the
execution would begin.

One witness dropped his head. Another whispered a
prayer. Most looked on without expression.

Mrs. Barfield's breath was shallow and rapid when
she was relled into the chamber.

Her lips moved, as i speaking to the guards before
they left. Two other times, while waiting for the
execcution to begin, Mrs. Barfield's mouth meved asif
she were speaking or praying. Her longue wet her
lips several times. Her eyes blinked once, maybe
twice; otherwise they were closed.

Eight law cnforcement personnel, who were
official witnesses, sat in two rows in front of the
window. A uniformed guard stead by the door, and

¢ another stood by the wall near the window. Three
media witnesses staod, and one sat behind the men,

Mrs. Barfield's attorney, James D. Liitle, and her
friend Ann Graham Lotz of Raleigh, the daughter of
evangelist Billy Graham, also stood behind the law
enforcement personnel. They held hands and smiled
at Mrs. Barfield, although she couldn’t see them

A few moments after the warden annbunced that
the execution would begin, Little got a chair from
across the small room, and Mrs, Lotz sat down. Little
stood behind her with his hands on her shoulders. His
expression was resigned but not mournful,

A few minutes after 2 a.m., Mrs. Barfield's
breathing became deeper and more regular. She

“Then there was silence,” witness says of Earﬁeld death

neither smiled nor frowned. She didn’t try to fight off
the deadly sleep but seemed to slip peacefully into
unconsciousness. g -

At that time, -the sleeping agent — sogin_:m
thiopental — probably had been injected. The killing
agent — procuronium bromide — followed. ‘A few
minutes Jater, the sheet that had been rising aqd
falling slightly moved no mare. The warm color in
Mrs. Barfield's face began fo pale slightly, almost
imperceptibly. -+

From somewhere, a ny‘ buzaedhy her head made

one leop and was gone,

‘Then there was silence. o

Suddenly the gurney moved, and a stocky man ina
white coat — the prison doctor — entered the
chamber. He moved between Mrs. Barfield and the
window. He listened to her chest with a stethoscape,
then pulled back her glasses and checked her pupils
for dilation. He turned and closed -another beige
curlain, covering the window to the witness room.

Someone flipped a switch, and tiie room was
flooded with sharp light, more like the end of a movie
than the end of a life.

Rice returned to the witness room to annoce the
time of death — officially 2:15 a.m.

Figure 3.5The execution of Velma BarfieltNews and ObserveNovember 3, 184

Figure 3.5 is an article written byRaleighNews and Observeeporter who was witness
to the execution of Velma Barfield. It is an example of an article written solely on the

executionModern periodRaleighNews and Observerticles on the actual execution

provide detailed descriptions of the inmate that proinftmation concerning the

mental condition of the inmate. This particular article parallels the articles written in the

historical period that were written the day after the execution. It includes a very detailed

descripti

execution process.

on of

Description of the Judicial lPocess

Many articles written in the modern period focused specifically on the judicial processes

t hearanBeaandfher édhaliorshropghoytdhie ¢ a |

of the death penalty. The central focus of many articles involved fdealemency,

mitigation hearings, and detailed accounts of the complex appeals process.
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Chronology of Rook case, =

appeals of death penalty

May 12, 1960 — Ann Marie
Roche, 25, was kidnapped, beaten,
raped, cut with a knife, run over
with a car and left lo bleed to
death in a field near Dorothea Dix
Hospital.

May 15, 1960 — John William
Rpok-was arrested on two misde-
meanor charges and later con-
fessed to the kidnapping, rape and
murder, .

0ct. 23, 1980 — A Wake Superior
. Court jury found Rook guilty of

rape, kidnapping and first-degree

niurder and four days later ree-
ded that he be ced to

Feb, 19, 1985 — U.S, Supreme 7

Court denied Rook’s request for a
rehearing. Execution was later

set for June 28, 1985, but was

postponed pending appeal.

Oct. 18, 1985 — U.S. District
Judge W. Earl Britt denied Rook’s
request to overturn his conviction
or sentence. Execution date later
was set for Feb. 14, 1986,

Jan. 31, 19%6 ~ Fourth U.S.
Cireuit Court of Appeals affirmed
Brit’s decision and refused five
days later to postpone execution.

Feb. 10, 1986 — U.S. Supreme
s >

death. Execution was scheduled
far Jan. 9, 1981, but was automati-
cally postponed pending appeal.

Nov. 3, 1981 — N.C. Supreme
Cpurt, affirmed Rook's cenviction
and sentence. Exccution was later
réscheduled for Feb. 19, 1982, but
was postponed pending appeal.

March 22, 1982 — U.S. Supreme
Court declined to review Rook’s
case. Execution date was later set
for Oct. 1, 1982, but was postpo
pending appeal.

*Oct. 27, 1983 — Superior Court
Jpdge John C. Martin denicd
motions to overturn Rook's con-
viction or sentence.

-July 6, 1984 — N.C. Supreme
Court refused to review Martin's

Court p giving
Rook’s lawyers time to submit &
request for review of his case.

July 7, 1988 — U.8. Supreme 8

Court refused to review case.

July 15, 1968 — Execution date
was set for Sept. 19.

Aug, 20, 1968 — Superior Court

Judge D. Marsh McClellandsof E

Burlingion refused to peostpone
exceution or grant a hearing.
Sept. 9, 1886 — N.C. Supreme

ned  Court refused to postpone execu-

tion or review case.

Sept. 12, 1966 — Britt refused to
postpone execution or overturn
conviction or sentence.

Sept. 15, 1986 — Rook’s attor-
neys asked Gov. James G. Mertin
o pogtpone execution.

Sept. 16, 1988 — Fourth Circuit
Court of Appeals affirmed Britt's
ruling and refused fo postpone
execution.

decision.
‘Dee. 10, 1984 — V.S, Supreme
Oourt refused to review Rook’s

x ‘ot shoto by Geoa Furr
Observation room outside the execution chamber

Figure3.7The chronol ogy of Jo hRaeBhiNews éand d
Observer September 18, 1986 cath pe
Figure 3.7 is an article focused on the ju

There is a brief description of his crime and a lengthy description of the appeals process.

This article contai

ns | itt]

e Inithe modermat i on
period many articles focus on particular aspects of the judicial process and do not involve
any description of the inmate. There is considerable attention paid to judicial processes,
especially the appeals process, in the modern periode Hnesles rarely include

significant description of the inmate unless there is specific mitigating evidence or
hearings on competence to stand trial where descriptions of the inmate are necessarily

included.

TheRaleigh News and Observarticles provide reliable and consistent

descriptions of inmates across time, from 1900 to the present. All articles are from a
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single news source, the newspaper of record for North Carolina and include descriptions

of almost all inmates executed sinc®Q9The main limitation of thRaleigh News and

Observelis the short length of the articles written during World War 1l. Although articles
written during World War Il are shorter in length, they still include relevant information
about the inmates, andtiates written during that time period include inmates described

as having indications of diminished mental capacity and mental illness.
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4

Methods and Coding

TheRaleigh News and Observerovidesa comprehensive catalogue of articles on all of
the executions in North Carolina from 1900 until the present. Virtually all inmates
executed since 1900 have at least one article accompanying their execution, and several

have multiple articles. Only ten baf 455 inmates do not have articles accompanying

their execution. I n this thesis | analyze
coding for |l evels ment al capacity and ment
inmates.
Database

Using a list of all inmates executed in North Carolina and their respective execution dates

we used the North Carolina Historical Collection to searclirédeigh News and

Observeffor all articles directly related to the execution of inmates in North @arol

We searched for articles in newspapers that were written the day before the execution, the
day of the execution and the day after the execution for inmates executed before 1972.
We used a one week window for inmates executed after 1976 due to desennr

coverage of the death penalty and executions. We included any additional articles about
executed inmates that were not on the list, which totaled two inmates. In total the
database includes 572 articles for theqp@lern era (before 1972) and 3#fcles in the

modern era (197present).
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The full article was read and all information was entered verbatim from the article
into a database. The database includes a descriptive section with the inmate id number,
the i nmateds n amgign ard [dentifying infermadidn framithe areche,e
such as the date of the article, the page number and the article title so that the article can
be easily located. The database also includes fields for different specific topics: of interest

to my thesisare all of the fields pertaining to the mental condition of the inmate.

Coding
From the main database a smaller form was created for each specific area of interest. The
form used to code the inmates included all of the fields that have relevant intormati
about the inmateb6és mental condition. The r
Aintelligencel/ mental <capacity, o0 ADiIiscussio
Ahumani zing comments, 0 Ademoni zing comment
description, 0 and fiother. o All of the afore
concerning the mental condition of the inmate. In many instances the field was left blank
when there was not any relevant information in the article. The form thadl tagode
i nmatesd ment al condition included eight ¢
issues with mental capacity and one for no indication of mental illness, and checkboxes
for both mental capacity and mental iliness levels of mild (1), nabel€¢R) and severe
(3).

| coded inmates using the DSM TVTR diagnoses of mental retardation and Axis
| and Il diagnoses of severe mental iliness described in Chapter Two as a guide. | used

descriptions of | Q, fAment ablypsyharistowhanever d e s c
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they were included in the article. When
di agnosis were not mentioned | wused the
article. Some inmates were coded in both categoriestal capacitand mental iliness,

if there were descriptions of both conditions in the article. Thus it is possible for an
inmate to be coded mild (1) for mental iliness and severe (3) for mental retardation or any
other variation of both mental illneasd mental retardation.

In many articles there were multiple and sometimes contradictory statements
about the inmateds mental condition. I n
statement or description cohRaoxeample,ayg t he
article may state the mental age of the inmate to be that of e@meld but the inmate

would be found competent by a psychiatrist to be executed and the court to support that

~

di

de

e a

i n

diagnosis. In that case the inmate would be coded attlielne st | evel as fse

the mental age of the inmate. These instances were not uncommon, and given the
prosecutions efforts to downplay i sslues
coded using the highest degree to which questions ofaineompetence were raised,

even if there were dissenting opinions mentioned within the arfibkeuse of the

maximum level of description when coding articles included the maximum number of

cases where any mental capacity or mental illness issuesrvarabt.

Mental Capacity

In simple terms mental capacity is widely acknowledged to describe the intelligence of an
individual. In the case of the mentally retarded there is variation in definitions and

di agnoses. The Amer i ciagmostkR angl Statistieaat Manual ofAs s
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Mental Disorders (hereafter referred to DSMTR) diagnoses mental retardation in
persons with Asignificantly subaverage int
persons with an Al Q ofWwiapphRnocxnmatrelknt70dedi
i mpairments in present adaptive functionin
communication, sel€are, home living, social/interpersonal skills, use of community
resources, selirection, functional academic skillsowr k , | ei sur e ,*lheal t h
coded all the inmates with mental capacity issues using the DSM R/as my guide.

|l nmates were coded as fAmildo if the inm
there was one of the impairments listed in the DSN MR definition for mental
retardation present in the description of
inmates whose articles indicate that there was a plea for commutation based on mental
retardation that did not include a formal evaluation ortamithl statements testifying to
the inmateds mental condition. Description
of education were also coded as fAmild. o Th
such as fAunlettered, 0 and Aignorant. o

Inmatesver e coded as fimoderateo i f the i nma
more than one of the impairments listed in the definition for mental retardation.
Descriptions of fAmoderateo mental retardat
inmatewasmental vy i mpaired | i ke: Amentally weak,
subnormal o and fAsi mple. o0 These phrases evo

change in terminology over the decades.

2 American Psychiatric Association: Diagstic and Statistical Manual of Mental Disorders. 4th ed. text
revision. Washington, D.C.: American Psychiatric Association: 2000. Accessklérch 26, 2010 at
Psychiatry Online.
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|l nmates were coded as fAsevereigmatef t her e
with and 1Q below 70 and descriptions of more than one of the impairments listed in the
DSM IV i TR definition of mental retardation. Descriptions by psychiatrists often
included direct statements of t leoflQnmat ebds
when coding iIif the inmates |1 Q was not spec
there were descriptions in the article that indicated that the inmate had no understanding
of the execution or the crime. These descriptions were consistmtiiroe and included
indications that the inmate Adid not know

the crime or the punishment. o

Table 3.1Excerpts from articles with typical phrases used in the three levels of mental
capacity: mild (1), moderate (2) and severe (3)

Level Code Typical Phrases

No indication 0 --

Mild 1 Afdeci dedly ignorant in type
Aunl etteredo/ Ai gnorant o
fiami ability that was pathet.i

Moderate 2 Amentally wedlk®d/ 0l ow ment al
Aswmir mal omiorn cedd e
Aobvi ousd yby oqqd aistei ons o

(@)

mentda&lflixi ent o

Severe 3 Adomuch of a brute to realiz
Ahas no ¢ onecneoprtmiotny ooff tthhee ¢
Ament al i tygarod fd &a hn il ded
AThough etwval sdoeveddvieodyahtd an 1Q

of 81, his attorneys say tmad scored in the mid
60sonpreus tests. o
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Table 3.1 illustrates how inmates were coded from mild to severe on the mental capacity
scale. The phrases in the table are consistent with how all of the inmates with mental
capacity issues were coded. Descriptions of the inmate rangellfterady and vague
descriptions of the inmate as being below average intelligence, coded as mild (1), to
inmates that have no understanding of the crime or the punishment and have recorded 1Qs
less than 70, who were coded as severe (3).

Articles often contain multiple statements concerning the mental capacity of the

inmate. In many instancé&ews and Observerticles contain quotations from friends,

family and others familiar with the inmate that are not medical professionals. These
desciptions are informative and assumed to be factual. Table 3.2 below contains three

different inmates and excerpts from Raleigh News an@®bserver articles that

accompanied their executions. | include an inmate from each level: mild (1), moderate (2)

andsevere (3).
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Table 3.2Example article excerpts and respective coding for mental capacity for mild
(1), moderate (2) and severe (3)

Name Execution Description Level
Robert Messer  10/4/1947 AMesser, an unmarried farm
worked periodiclly, was listed on his
prison record akaving a fourthgrade
education buteasidents from Jackson
County, who hadfown him all his life,

said "he's never been toheol a day in
his | ife.o

Larry Newso0me 9/ 28/ 1928 was 2AWhi |
not fully developed mentally, it was
held that he knew right from wronge
no intervention was made."

Willie Massey 11/7/1930 AKi I'ling him was | i ke stick
it looked with trusting eyes in the
but c her s rofuredare blanthedh
face was abeam in a cHikk smile 0

Each inmate in Table 3.2 was coded based o
capacity. Inmate Robert Messer (ID 370736), executed in 1947, is coded as mild (1).

Messer is coded as mild (1) based on descriptions of his educatidusl slthough the
article mentions that his pr itgsroand er eecdourcda tsito
this fact is later contradicted by those acquainted with him. He is described by people
familiar with him as finever hhavnggbebndt a
Messer never attended school, was uneducated, and since there was no formal discussion

of mental retardation he is coded as mild (1).
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Inmate Larry Newsome (ID 370517), executed in 1928, is coded as moderate (2).

The descriptia of Newsome in thRaleigh News and Observére s cr i bes hi m as

fully developed mentally. o This descriptio
subaverage. 't is noted that Newsome fiknew
indicates that althoughehwas considered to be of below average intelligence he still
could make decisions with an understanding of right and wrong. Base on the description
of Newsomeds bel ow average mentality, and
Newsome is coded as moderg®). There is no indication that he was severely mentally
retarded.

Inmate Willie Massey (ID 370530), executed in 1930, is coded as severe (3). The

News and Observerticle describes Massey as an inmate that has no conception of his

punishment. Masseys descri bed as a Al amb, o | ooking
face, 0 and as Achildliked and smiling. Thi
inmate of normal intelligence when facing his execution. The author of the article clearly

desc i bes Masseyds | ack of wunderstanding his

mental retardation, and therefore Massey was coded as severe (3).

Mental lliness

Although the DSM ¥ TR does not have a broad definition of severe mental illness, it
does provide an outline of different levels, or axes which consist of illnesses that can be
definitively included in the definition of severe mental iliness. Axis | imjgosed of all

the disorders that are not personality related. Axis | includes Delirium, Dementia,

Amnestic, Schizophrenia, mood disorders, dissociative disorders, other psychotic

43



disorders, as well as other cognitive disorders. Axis Il is comprised sdmaity
disorders and the aforementioned diagnosis of mental retardation. Included in Axis Il are
Paranoid Personality Disorder, Schizoid Personality Disorder, Schizotypal Personality
Disorder, Antisocial Personality Disorder and Borderline PersonalggrDer, as well as
Aprominent mal adaptive personality feature
Personal ity Disorder. o
Mental illness was coded using the same methodology as mental capacity, using
DSMIVITR as a guideline.millmdmatids twere oweded
the inmate or the inmatebés behavior that i
were acknowledged by the author to be abnormal. These were usually descriptions that
the i nmate was @ oddedn dosr, Of sa nrda nogten eyr wd e shcoruit g
behavior, depression and moderate anxiety.
|l nmates were coded as fAmoderateo if the
typical of someone with a mental illness (i.e. SchizophrentpoRir disorder, etchut
there was no formal investigation into the mental condition of the inmate. Mentions of
suicidal ideation that were not accompanied by a formal evaluation or an actual attempt
and moderate depression were also coded as
Inmates were codeda fsevereo i f there was a f or me
found them to be mentally insane. This includes inmates that were previously committed
to mental institutions whether or not they were found to be mentally insane by the courts.
Iftherewered scr i pti ons of the inmateds behavior

DSM IV i TR definition of an Axis | or Axis Il disorder (which can also include mental

43 American Psychiatric Association: Diagnostic and Statistical Manual of Mental Disorders. 4th ed. text
revision. Washington, D.C.: American Psychiatric Association: 2000. Accessed from Psychiatry Online:
March 26, 2010.
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retardati on)

the i nmate was coded as

Table 3.3Excerpts from articles with typal phrases used in the three levels of mental
illness: mild (1), moderate (2) and severe (3)

Level Code
No indication 0
Mild 1
Moderate 2
Severe 3

Typical Phrases

Aan odd kind of negrobo
fthenegr o was peculiarly w
Athere was a sickly smil
Aal ways an outcasto

fiafifcted with a nervous ¢
Acontempl ated suicidebo
fAs a young adult, White was ganaped

while in prison, and that event made him

fearful and violent, court recordsh o we d . ©

[ he was] kept in the wa
nsaneo
he is subject to fitso

asteerospital, finding him
and 6dangerous to himsel

Table 3.3 illustrates the different levels of mental iliness and the typical phrases used in

the News and Observer articles ranging from mild to severe. The spectrum moves from

mild (1) includes inferences that the inmate has poor mental health and mild depression

all the way to court records stating that the inmate is insane and the institutionalization of

inmates in the severe level (3).
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Articles from theRaleigh News an@bserved e s cr i be i nmat esd® men

as wel |l as the inmatesd ment al heal th. The
behavior, generally indicating mental illness. Given the interest in executions authors
generally describe any notable claeaistics of the inmates. The table below includes

excerpts of articles for all three levels mild (1), moderate (2amdre (3) of mental

illness.
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Table 3.4Article examples and respective coding for mental illness for mild (1),
moderate (2) and senee(3)

Name Execution Description Level

Wiley Perry 5/29/1923 iéethe negro was pect@liarly w
friends. o

John Breeze 1/16/1948 Aie[ he] had done all 2t hat he
lead prison official¢o believe that he
was mentally unbal ancedéo
i B r ewhn dd not have full use of
his legs and left arm because of a blow
that he had received on the head several
years agoéo

Phillip Ingle 9/22/1995 i Igle, who was released from a state 3
mental hospital only days before the
Willis slayings, has said that the two
couples appeared to him as demons
with red eyes, horns, and tails. Ingle
has a long history of mental iliness. As
a small child, he watched his mother,
also a paranoid schizophreniigy to kill
herself. At ages 5 and 7, Ingle tried to
hang himself and had tee cut down.
His demonic hallucinations began when
he was 10, after he was hit in the head
with a baseball bat. As a teenager, he
began abusing alcohol and drugs. At 19
he deliberately shothimme | f i n t he st omach

The first inmate, Wiley Perry (ID 370486), executed in 1923, is coded as mild (1). The
author describes the inmate as fApeculiarly
of an antisocial behavioral disorder or anothemfaf mild mental illness. | assume that

the author includes this description because it indicates a factual abnormal mental
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condition important enough to be reported within the article. Perry is coded as one
because there is no additional description sfrhéntal condition that would indicate a
higher moderate or severe level of mental illness.

John Breeze (ID 370748), executed in 1948, is coded as moderate (2). The
description of Breeze in the article indicates that he tried to convince officialstiaatsh
Amentally unbalanced, 6 a claim that was of
inmates are actually suffering from mental ilinesses in order to support their case. A
description of Breeze includes afhibl ow t o
|l i mbs. These two descriptions together ind
abnormal and more severe than a mild mental illness and warrants a moderate
classification (2).

Inmate Phillip Ingle (ID 1035), executed in 1995, is coded as se¥er8dveral

News and Observerticles describe his mental condition. Descriptions of Ingle clearly

indicate that he has severely mentally ill. The articles describing Ingle include various
accounts of his psychotic ideations and suicidal behaviors. Therawf the articles
written discussing Ingleds history of seve
information, but also psychiatric evaluations concluding that Ingle suffers from severe

mental illness which contribute to his classificatiors@gerely mentally ill (3).

The classification of inmates was standardized to the best of my ability, but in certain
instances inferences of diminished mental capacity or severe mental illness had to be
interpreted. | only interpreted statements directly written in the articleklimb@ account

contextual cues. My coding assumed that all statements written by the author were factual
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in nature and all behaviors actually observed. The following section contains an analysis

of the data gathered and coded using the methodology debwaiiién this chapter.
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5

Analysis

l. Targeting of the Death Penalty

The overall racial disparity in the application of the death penalty in North Carolina

provides relevant background information on the discriminapplication of the death

penalty by race. The general characteristics of those executed in North Carolina do not

vary from previous accourifs Table 5.1 illustrates the racial composition of those

executed from 1900 to the present in North Carolina.

Table 5.1North Carolina executions by race, 1900 to present

Period Total Executions Black Executions Percent Black
Historical 411 311 76%
Modern 43 13 30%
Total 454 324 71%

African-Americans account for 76% of all executions in the historic4P drathe

modern era there was a significant decline in the proportion of AfAcaericans

executed. Of the 43 inmates executed in the mmoe& (post 1974) 13 were African

4 Kotch, Seth and Mosteller, Rob&t The Racial Justice Act and The Long Struggle with Race and the

Death Penalty in North Carolina. North Carolina Law Review. V 88. 2010.

“5 This percentageloes not inide inmate, Bricey Hammons (Inmate N70644), a Native American

inmateexecuted onuly 7", 1939, since | am not concerned generally althminorities executed.
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American, accounting for 30% of all executions. In my analysis | focus on two
populations: inmates with low mental capacity and inmates with mental iliness, and |

focus on the racial targeting of the death penalty on jboplulations.

Mental Capacity

Historically in North Carolina AfricatAmericans have been targeted on two levels by
the application of the death penalty. First on a basic level uneducated, illiterate African
Americans with little or no education have bemecuted in higher proportions than their
Caucasian counterparts. Additionally on a higher level, the death penalty has been
imposed disproportionately on Africakmericans with moderate to severe diminished
mental capacity® In the modern period this trdrvanishes: After the reinstitution of
capital punishment in North Carolina in 1977, not a single Afrisarerican executed is
described or characterized as having any indication of diminished mental cHpabity

is a profound change in the applicatmiithe death penalty that will be investigated
further in this section and revisited in the final chapter.

This section of the analysis will look at the unequal application of the death
penalty on AfricarAmericans, already a historically vulnerable plagion in the capital
punishment system, through the lens of low mental capacity. It is clear that historically in
North Carolina the death penalty has targeted Afrisarericans. My findings show that
in addition to the racial bias of the death penaltManth Carolina, historically there was

also significant bias in the disproportionate execution of Afrisarericans executed

6 Moderate and severe diminished mental capacity includes inmates described as:
Q) Aimentally weak, 0 -afvleava gme mteanltiatl yi,tdy , s uibsi mpl e o
(2) having no understandingd the crime/punishment
(3) low IQ in a formal evaluation

" Mental capacity does not include mental iliness, which is addressed in the following section.
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with little or no education and AfricaAmericans with moderate to severe diminished

mental capacity. Table 5.2 illustrates thrsdfng.

Table 5.2North Carolina executions by race atyindication of low mental capacity,
1900 to present

Period Total Black Indication of Mental Capacity
No. No. Pct. Total No. Black No. Black %
Historical 411 311 76% 48 38 79%
Modern 43 13 30% 4 0 -
Total 454 324 71% 52 38 73%

The table above includes the total number of inmates executed and percent black
executed. More importantly, Table 5.2 includes all inmates executeamyithdication
of low mental capacity, by race. The table is comprised of both the historical ancdhmoder
period. Not only are Africa\mericans disproportionately targeted by the death penalty
on a basic level, but the data show that Afrig¢anericans with any indication of low
mental capacity are targeted as well. AImost 80% of inmates with any indichtmm
mental capacity were AfricaAmerican. It is evident that the imposition of the death
penalty in North Carolina has not only discriminated on basis of race, but has also
targeted the most vulnerable of the Afriecdmerican community, those with dimshed
mental capacity. Africar\mericans who are already part of a targeted population, with a
greater difficulty aiding in their defense.

In the modern period the execution of AfrieAmericans with low mental

capacity disappears. Of the four inmatesaeited from 1984 to the present, all were
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white. In the modern period many articles are written for a single inmate, and coverage of
all dimensions of the death penalty increa¥éthere was not a single description in the

Raleigh News and Observef an African-American inmate executed in the modern

period that included any description of illiteracy, lack of formal education, moderate or
severe mental retardation. This dramatic change will be discussed further in Chapter Six,
where | look at likely explaations for this transformation in the practice of applying the
death penalty in North Carolina.

Now, | will focus on two levels diminished mental capacity: the uneducated and
illiterate, and the moderate and severely mentally retarded. Table 5.2 stibuesvbts
by race, including the total number executed in each level, the number of African
Americans in each level, and the percentage of Afrfsanrericans of the total within

each level of low mental capacity.

Table 5.3North Carolina executions baee and level of diminished mental capacity,
1900 to present

Period Uneducated/llliterate Moderate or Severe
Total No. Black No. Black % Total No. Black No. Black %

Historical 23 17 74% 25 19 76%
Modern 0 0 - 4 0 -
Total 23 17 74% 29 19 66%

“8 For example, John Rook (Inmate No. 1040) executed in 1986, was included in 8 ariitéeswithin a
two week range dfis execution.
49 Moderate and severe diminished mental capacity includes inmates described as:

(1) entfaMly weak, 0 dAvewamgentmahitt@ay,joyiduliisi mpl ed

(2) Having no understanding of the crime/pamnent
(3) Low IQ in a formal evaluation
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Historically, uneducated and illiterate blacks were executed at a higher level than
uneducated whites. This is logical given the targeting of the death penalty on vulnerable
populations: Of the twentthree uneducatl and/or illiterate inmates executed from
19001961, seventeen where Africémerican or 74%8° This targeting trend also exists
in African-American inmates with moderate or severe diminished mental capacity. In the
historical period, AfricarAmericans wih moderate or severe diminished mental capacity
were also executed in disproportionately higher numbers. AfAcaericans account for
76% of all inmates with indications of moderate or severe diminished mental capacity.
In the modern period however thignd vanishes, as discussed earlier. Notably,
in the modern period no inmates described as uneducated or illiterate are executed. It
appears that the death penalty, post reinstatement in 1977, did not target and execute
uneducated and illiterate Africakmericans or whites. This is most likely due in part to
the improvement in access to education nationwide and in the South in particular. Also,
attention to the biased application of the death penalty increaseldyposin which may
have contributed to thdecrease in the execution of those who are illiterate or have little
formal education.
Interestingly, while the execution of inmates described as purely uneducated or
illiterate decreased to zero, the execution of inmates with moderate or severengichinis
mental capacity still occurred. In the modern period four inmates with indications of

moderate or severe diminished mental capacities were executed, all of whom were white,

0 This data only includes inmates with direct descriptions withirRédleigh News and Observef an

i nmat e ds | aucdtion orfillitefacyrimearly years where descriptions of the inmates did not

always include extensive background on the inmate there may be inmates who were illiterate or uneducated
and are not included in this analysis.
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and all of whom were executed pddkins Table 5.4 includes descriptions bét

i nmatesd6 di minished mental <capacity.

Table 5.4All executions in North Carolina of inmates with moderate or severe
diminished mental capacity, from 1984 to present

Inmate Name, Date of Execution

Joseph Earl Bates, 9/26/2003

f[He is] now a mamwitham ni mal I Q and ment al probl ems. ¢
fiBates became increasingly anxious, agitated, paranoid, aggressive, and alcoholic after

the 1987 car wreck, which mangled his right arm and legraed the front of his

brain. o

Joseph Timothy Keel, 11/7/2003

AKeel's attorneys argue in feder-grdderf i |l i ngs
and that they wantmeviewofhi s ment al state in state cour:
fAJoseph Timothy Keel, 39, has suffered significant brain injury, endured chronic mental

illness and been plagued with saNerage intééctual functioning his entirfe, yet, a

jury of his peers has never heard this evidence. Sadly, almost all ®f#lces were either
overlookedrialornd avail able to defense counsel . o

Kenneth Lee Baly 12/2/2005
"His 1Q was on the low side, suggesting judgment that was less tharshapt"”

Patrick Moody, 3/17/2006

fiMoody's attorneys say he had very limited mental skills and was manipulated by Wanda
Robbins. Though evidence at trial showed Fipbad an 1Q of 81, his attorneys say he

had scored in the mii0s on previous tests. That would exempt him from the death
penalty under state | aw. o0

It is evident, that although the North Carolstatute (815A2005) andAtkins v. Virginia
have stated that the mentally retarded are ineligible for the death penalty, under the DSM

definition of mental retardation (IQ less than 70), the state of North Carolina has
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executed inmates with questionable characteristics of diminished mental capacity.
Noticeably absent are executions of Afrieamericans with moderate or severe

diminished mental capacity. | believe this to be in part due to the public scrutiny around
the racially biased application of the death penalty, and the evolution of the concern
surrounding the execution of inmates with diminished mental capacity. This development
is examined in the Chapter Six, alongside mental illness which is addressed in the

following section.

Mental lliness

The application of the death penalty on those widntal illness is significantly less
racialized than diminished mental capacity. The following section looks at the application
of the death penalty in the historical and modern period. Table 5.4 includes the total
number of inmates executed and percéatibexecuted, as well as all inmates executed
with anyindication of mental illness, by race. The table is includes both the historical and
modern period.

Table 5.4North Carolina executions by race atyindication of mental illness, 1900 to
present

Period Total Black Indication of Mental lliness

No. No. Pct. Total No.  Black No. Black %
Historical 411 311 76% 34 17 50%
Modern 43 13 30% 11 2 18%
Total 454 324 71% 45 19 42%
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Table 5.4 illustrates a significant decrease in the discriminatory application of the death
penalty on AfricarAmericans with any indication of mental illness in comparison with
the discrimination evident in AfricaAmerican inmates with diminished mental capacity.
Also, there is a decline both in the application of the death penalty on inmates with
mental illness from the historical to the present period, as well as a significant decline in
the execution of African Amezan inmates with mental illness. | will examine this
further and examine the execution of inmates with moderate or severe mental illness in
particular. This does not include inmates described as having mild depression or merely
antisocial behavidr.

Whereas the historical period involved definite targeting of AfrH8arericans
with diminished mental capacity, targeting of AfrieAmericans with indications of
moderate or severe mental illness is not evident. Table 5.5 includes data on all executions
of inmates with moderate or severe mental illness in both the historical and modern

period.

! Moderate mental illness includes inmates described as:
(1) presenting suicidal ideation (without attempts)
(2) having axious/nervous behaviors
(3) having traumatic events that contributed to their mental illness
Severe mental illness includes inmates described as:
(1) having been institutionalized
(2) diagnosed as mentally ill by a mental health professional
(3) behavioral indicatios of a severe mental illness
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Table 5.5North Carolina executions of inmates with moderate and severe mental illness
by race, from 1900 to present

Period Indication of Moderateor Severe Mental lliness
Total No. Black No. Black %
Historical 24 11 46%
Modern 9 2 22%
Total 33 13 39%

In the historicaperiod in North Carolina the death penalty executed roughly equally both
black and white inmates with indications of moderate or severe mental illness. However,
in the modern era the majority of inmates executed with moderate or severe mental
illness are wiite: Of the nine inmates with indications of moderate or severe mental
illness executed from 1984 to the present, only two were Afidgagrican. Both
African-American inmates were described as moderately mentally ill, whereas all
inmates with severe maitiliness were white. These fousses are described in Table

5.6.
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Table 5.6All executions in North Carolina of inmates with severe mental illness, from
1984 to present

Inmate Name, Date of Execution

Phillip Ingle, 9/22//1995

Al ngle has a | ong history of ment al i1l nes
paranoid schizophrenic, try to kill herself. At ages 5 and 7, Ingle tried to hang himself

had to be cut down. His demonic hallucinations when he was 10, aftershi@tvin the

head with a baseball bat. o

AOne psychiatrist, Clabe Lynn of Dorthea D
periodically out of touch with reality. Dr. Henry Horacek, a Charlotte psychiatrist,

testified that Ingle was a paranoid schizophrenynirLand Horacek said Ingle was prone

to psychotic breaks and wouldn't know righ

John Noland, 11/20/1998

AAll evidence in the case, both from the s
contradiction that these tragic killings w
exacerbated by the | oss through <sEeumar ati on
wrote in the dissent. o

AOn May 21, a state court ordered Noland c
6mentally il and a danger to himself. 60
James Rich, 3/26/1999

ARi ch, who had a | ong history oliosngintt all é @ r
AoOonly 26 years old, Rich has a history of
when he was 12, and includes diagnoses of schizophrenia anddnarpicr e s si ve i | |1

Joseph Keel, 11/7/2003

AJoseph Timot hy Kgniéchnt bragn9njury, leradsred shwohic¢ neentad d s
illness and been plagued with sakerage intellectual functioning his entire life, yet, a

jury of his peers has never heard this evi

Notably all of the inmates executed with severe mental illness are white. Furthermore, all

of the inmates with indications of severe mental illness have significant psychiatric
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histories that call in to question their culpability under the legal stanoaMtsth
Carolina>?

It is clear that the application of the death penalty in North Carolina is
inconsistent over time in both populations of those with diminished mental capacity and
mental illness. As different aspects of society change so too doestihéion of capital
punishment. In the final chapter | examine the evolving nature of the death penalty with
respect to those with mental retardation and severe mental iliness. | trace their respective
and often parallel histories over time, and lobkha future implementation of the death

penalty in North Carolina.

2 These standards are described in detail earlier in Chapter Two.
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Il. Parallel Stories: Mental Retardation and Severe Mental lliness

Capital puni shment is a mutable institutio
closely observed irecent times by scholars and historians afikehe analysis in the

previous chapter highlights two areas of change within the application of the death

penalty in North Carolina: mental capacity and mental iliness. There are striking parallels
between thapplication of the death penalty on those with diminished mental capacity

and those with mental iliness. As medical and societal understandings of mental

retardation and mental illness have evolved, so too has the application of the death

penalty on thesparticular populations.

There have been several significant shifts in focus and understanding concerning
those with mental retardation and, or severe mental illness. These changes in societal and
medical perspectives have had an important impact oapiplecation of the death
penalty on both populations. In the early"2@ntury there was little general
understanding of those with mental retardation and mental illness. Descriptions in the

Raleigh News and Observef inmates with indications of mentatardation and mental

illness during this time were vague and often relied on derogatory statements concerning
the inmatebs ment al condition. I n | ater ye
recognized mental retardation and to a lesser extent, mémeakil the introduction of

ARexperto psychiat r iRaeighiNews and Obsenaricies f ound i n

detailing the execution of an inmate.
In the early part of the 20th century the culpability of a defendant is not

guestioned regardless of his rntarcondition. It is only once credible medical

*3Kotch, Seth and Mosteller, Robert P. The Racial Justice Act and The Long Struggle with Race and the
Death Penalty in North Carolina. North Carolina Law Reviéw@3. 2010.
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Aprofessional so enter into the discourse
defense or appeal for clemency, that true questions of culpability arise. Once the question
of culpability is introdiced by medical experts, it appears that societal concern about the
execution of inmates with mental retardation, and in some circumstances severe mental

illness, increases and is present within articles written iRtteigh News and Observer

Articles in theRaleigh News and Observieegin to show public discontent with the

execution of inmates with diminished mental capacity or severe mental illness that had
not been previously addressed.

Yet, it is not until the modern era that concerns progressliwy@etion on the
execution of inmates with mental retardation. Inmates with severe mental illness are still
executed in the modern era, as evidenced in the previous chapter, and legislation making
the execution of inmates with severe mental illness bagat been passed in North
Carolina. The following sections will address the three parallel shifts in the execution of
inmates with mental retardation and severe mental iliness: the early understandings, the
increased medical and societal recognitionfamally, societal concern with the
application of the death penalty on those with mental retardation and mental illness,
which in the case of mental retardation translated into legislative action declaring those

with mental retardation ineligible for exdan.

Early Notions of Mental Retardation and Severe Mental lliness

There was little formal acknowledgment of mental retardation and mental illness in the
early part of the Z0century. Articles written during this time period in tReleigh News

andObservembout the execution of inmates with mental retardation do not include any
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medi cal observations or opinions. Articles
understand the crime committed or their subsequent punishment. Table 6.1 provides
several early descriptions of inmates with mental retardation typical of the e&ly 20

century.

Table 6.1Descriptions in th&aleigh News and Observefinmates with mental
retardation, from the early $@entury

Name, Date of Execution
Description

Reuben Ross, 2/9/1900
fHe was t oo much of a brute to realize wha

Thomas Jones, 8/13/1900
nStolid and s
beast, wi th t

tunned, a brother &adumbthe o0Xx,
he 6empténéds of the ages on

Walter Patridge, 4/6/1905
"Rev. Mr. Hall, in speaking to me of Partridge, said today that he had no idea that the boy
had any conception of the enormity of the crime for which he was hung."

Sidney Finger, 6/19/1914

Aé [ a] negr odeoodfintdlldcteHe llooks @aenthis punishment in the
vaguest sort of way. He hasndédt understood
AHe I s the typical dull ard of his race wit
without mind to understand the punishneentf or wr ong. 0

It is clear in these early articles that the inmate is mentally retarded: he does not
understand the crime committed, does not understand the punishment, his own execution,
and although there are derogatory racial descriptions included, there is aatkraest

concerning the mental condition of the inmate to be executed. The early articles do not
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place focus on the culpability of the inmate, nor do they involve medical opinions

concerning the mental condition of the inmate. This particular portrayalesadiption

of inmates is parallel to the portrayal and description of inmates with mental illness.
Inmates with mental illness in the early"2@&ntury are identified through the

Raleigh News and Observarr t i cl es 6 descri pt agourdssobf t heir

their behavior by those in close contact w
institutionalization is mentioned, but these descriptions are not usually accompanied by a
medical opinion by a psychiatrist or other mental health prafieakiTable 6.2 provides

several descriptions of inmates with severe mental illness in the early part of'the 20

century from thRaleigh News and Observer

Table 6.2Descriptions in th&aleigh News and Observefinmates with severe mental
illness, from the early 2bcentury

Name, Date of Execution
Description

Tom Walker, 4/15/1907

ADuring the talk, which was at ti mes ramb
had done and advised his hearerstotaker ni ng from hi s exampl e. 0
AHere he bowed his head and pointed to the
and bl oody, but now nearly healed up. o

Churchill Godley, 1/16/1920

AProfessing confusion at the neyswynmohedg mas t
four ministers, of as many denominations, yesterday to inquire of them the plan of
salvation. o

Luke Frazier, 5/27/1921
AApparently consciousness snapped under th
AScreaming in mad hysteria. ..o
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Although in two cases a request feview or clemency by a mental health professional is
provided, there is little description aside from the mention of institutionalization. Both in

cases of the mentally retarded and the severely mentally ill, the identification of an

inmate as either nméally retarded or severely mentally ill, comes from rather vague,

behavioral observations and descriptions, and the culpability of the inmate is never

discussed. It is clear in these early articles that the execution will take place regardless of
theinma es ® mental condition. It i s not until
significance of a medical opinion is ackno

their mental condition come into question.

Medical Recognition and Understandingof Mental Retardation and
Severe Mental lliness

An important shift in the application of the death penalty on the mentally retarded and
those with severe mental illness occurs with the increased medical understanding of both
mental retardation and sevanental illness. Although medical histories of inmates with

mental retardation and, or severe mental illness is included Ralegh News and

Observerarticles starting around the 1920s and 1930s, there is still minimal discussion
surrounding culpabilityThis is especially true of inmates with severe mental illness, both
in the historical period and the modern period today.

Mental retardation is directly addressed by medical professionals from the 1920s
on. Descriptions of inmates with mental retamolatinclude medical opinions concerning
the mental condition of the inmate, but rarely include recommendations for commutation.

Table 6.3 provides descriptions of inmates with mental retardation, includingahedi
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observations and opinions.

Table 6.3Degriptions in theRaleigh News and Observefinmates with mental
retardation including medical diagnoses

Name, Date of Execution
Description

Leo McCurrie, 4/26/1929

ADr . K. R. Adams, one of the mental experts
pronouncedim of the mentality ofaningearo | d chi |l d, i nspected th
fiFour experts have tested his mental capacity. Two pronounced him mentally

irresponsi ble. Two pronounced him mentally

Robert Dunlap, 1/17/1936
OPl eas of t Bléthat Nedsgf sabnamatneentalitg also were rejected after he

had been examined by alienists. o

A6dThe Negro is undoubtedly of | ow mentalit
sufficiently intelligent to come within our standards and there is no doabhé knows

right from wrong. Hi s sanity cannot be que

John Kinyon, 8/21/1936

AThe ol d Negro, who, psyc hyeartldchild,didnotsay, ha
deny the crime, but conterdded he was 061l ed
Aé hi s -mustaghed facg dull with the solemnity of the simmple n d e d € 0

ACounsel for the defense clai med Kinyon wa
tests showed him to have the mind of a chi

Similarly, accounts of inmates with severe mental illness in later years include diagnoses
by medical professionals, but rarely include recommendations for commutation or
objections based on the culpability of the inmate due to their mental health.nAlso, i

many instances mental iliness is still inferred inRadeigh News and Observarticles,

based on descriptions of the behavior of t
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often described but there is no argument within the article for comomtamd medical

diagnoses are absent of arguments of culpability.

Table 6.4 provides descriptions of inmates that include medical diagnoses, as well as
descriptions that are accounts of inmates?o
include a brmal medical evaluation. In this respect, the medical diagnosis and

recognition of mental retardation outpaces that of severe mental illness in the historical

period, and medical opinions are not always preseeins and Observerticles on

inmates whdiave a severe mental illness.

Table 6.4Descriptions in the Raleigh News and Observer of inmates with severe mental
illness, post 1920

Name, Date of Execution
Description

Fred Jones,

AJones had-yesrgrnsonesehterace i Comnecticut State prison and while there
was kept in the ward for the criminal insane, it had been pointed out in support of the
insanity plea. o

Asbury Respus,

Aln 1913 he was c o nidalinsamawhile servindiaesenteacefor f or ¢
mans| aughter. o

AThe | ittle Negro conversed freely with Wa
contending that he did not know why he killed them. At times he professes ignorance of

them, however and assumes a klarpression when questioned. He is also subject to

fits. o

Lee Flynn,
AEvi dence at the trial was brought out tha
institution for insane, and his attorneys
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The articles in Table 6.4 contain typical descriptions of inmates with severe mental
illness. These articles include descriptions of institutionalization and state the
implementation of an insanity plea if there was one, but there is no discussion of
advo@cy on behalf of the inmate outside of his attorney. Until the modern period there is
little discussion of advocacy on behalf of the inmate; this is true of both inmates with
mental retardation and severe mental illness. It is not until the modern perioobtions

of advocacy are found withiRaleigh News and Observarticles, along with a dramatic

increase in attention paid to the defendan

The Modern Period: The Parallel Stories of Mental Retardation and
Severe Mental lliness

After the reinstatement of capital punishment in North Carolina in 1977 there was a

significant increase in attention surrounding executions. Articles iRdlesgh News and
Observeiin the modern period are more in depth, and often have a central focus o
particul ar aspects of the crime, the judic
actual execution. Importantly, the more detailed descriptions within the modern period
articles provide descripti onsorspiesertimthe i n mat
case, including possible mitigating factors that were not presented by defense attorneys.
There are only four inmates with any indication of diminished mental capacity in
the modern period. Every i detabintecRateigime nt a l h

News and Observearticles. These descriptions are matiefact and in several cases

include sympathetic descriptions. There is a consistent lack of demonization within these
articles, which was notably not present in the histopeailod. For example, the article
written about Joseph Timothy Keel 6s execut
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Joseph Timothy Keel, 39, has suffered significant brain injury,

endured chronic mental iliness and been plagued witlagetage

intellectual functioning his entire life, yet, a jury of his peers has

never heard this evidence. Sadly, almost all of these facts were

either overlooked at trial or havailable to defense counsel.
The article includes such sympathetic descriptiens@iendur ed chroni ¢c me.
and laments the exclusion of these facts at trial. This article is clearly sympathetic toward
the inmate in a way that is not present in historical period articles. In another article
written about inmate Patrick Moody 2006, the article describes the conflicting
accounts and Moodyob6s possible ineligibilit
from the article detailing Moodyds ment al

Moody's attorneys say he had very limited mental skills

and was maipulated by Wanda Robbins. Though evidence

at trial showed Moody had an IQ of 81, his attorneys say

he had scored in the m@Ds on previous tests. That would

exempt him from theleath penalty under state 13W.
Previous articles writteninthei st or i c al period discussed in
included any irdepth discussions concerning possible ineligibility. Unlike modern period
articles, articles written in the historical period did not advocate on behalf of the inmate
nor did the articlesugggest that an inmate could be ineligible for the death penalty. In
several articles there were descriptions of various people advocating for commutation,

but never any insinuation on behalf of the author within the article that commutation

should or willoccur.

> Article excerpt can be found in Appendix 1.

%5 Article excerpt can be found in Appendix 1.
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Articles within theRaleigh News and Obserweritten in the modern period also

provide a different account of inmates with severe mental illness. Typical articles in the
modern period provide detail ed wyiocudngnt s of
any patterns of illness or bizarre behavior. The descriptions are straightforward and do

not demonize the inmates, as articles written in the historical period often did. There is a
mar ked i ncrease i n att entndrmoderrBadeigdNelvso i nmat
and Observearticles are written in vivid detail and at times contain overt sympathy

towards the inmate.

In one such instance, an article written about inmate Clifton White, executed in
2001, includes st asistenoa higbghalf. The article ihckides n mat e 0
descriptions of the inmateds victimizati on

As a young adult, White was gangped while in prison, and

that event made him fearful and vi ol

She said that she called his probation officer in County as well

as county mental health officials but that no one answered her

plea to help her brothéf.
Articles written in the historical peri od
members on their behalf. There are also no articles written that include descriptions of an
inmatebs victimization as a mitigating fac
in tone in the articles from the historical period to the modern period

Another inmate, William Quentin Jones, executed in 2003, also had a history of

mental illness. The main article describing his mental iliness and childhood clearly

advocates for fAmercyo in his sentencing.

% Article excerpt can be found in Appendix 2
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Yet jurors never heard from a jailer who ¢mgl Jones as a suicide

risk the next morning. His current legal team found that jail log

entry and talked to the officer, then hired an expert in childhood

trauma to conduct a meh health evaluation. The haaising

family history compiled # psychologist John Fairbank could well

have inclined a fair mindkjury toward mercy sentencing.
Articles, such as the one above, clearly indicate a shifting perspective in the chronicling
of executions in North Carolina. Articles written in the raodera describing both
inmates with diminished mental capacity and severe mental illness are more sympathetic
in tone. There is much more detail of the
suggestions that the inmate should be ineligible for execuRieal. questions and
discussion of culpability are first introduced in articles written in the modern period.

These discussions of culpability found within the articles parallel discussions surrounding

the policy of executing inmates with mental retardatind severe mental iliness.

> Article excerpt can be found in Appendix 2.
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Conclusion

The modern era of capital punishment has been marked by the significant reformation of

the death penalty. North Carolina has been on the forefront in death penalty reform and

has instituted several key reforms on the imposition of the death penalty. Keg am

those reforms has been the creation of the Indigent Defense Services (IDS), the Racial
Justice Act (RJA), and legislation barring the execution of the mentally retarded. These
reforms have limited the application of the death penalty, and serve tovinis

application within North Carolina. The Indigent Defense Services was created in 2000
under the Al ndigent Defense Services Act, o
the legal representation of indigent defendants, and provided resourcémnttadés who

had previously lacked sufficient support within the legal system in North Carolina. It is a
notable service that is not matched in any single other state with the death penalty. The
Racial Justice Act is another important reform that is unigudorth Carolina. The RJA

aims to alleviate the prevalent racial bias in the application of the death penalty in North
Carolina. It allows defendants to present evidence of bias, including statistical evidence,

to support the commutation of their sentetne life without parole. Finally, in 2001 North

Carolina legislation to prevent the execution of the mentally retarded predated the
Supreme Court ruling that extended that pr
status as a fairly active deathnpdty state in the South, it is perhaps surprising that it is a

leader in the nation in death penalty reform. North Carolina has successfully narrowed

the focus of the application of the death penalty and has provided institutional measures

that safeguarthose who are most vulnerable within the system of capital punishment.
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Once North Carolina halted the execution of inmates with mental retardation in
2001 attention turned to another vulnerable population targeted by the death-pleaalty
severely mently ill. Moving forward, advocates within the medical and legal fiehixd
abolitionists have focused their attention on the execution of those with severe mental
il Il ness. Advocat es rclpabildy acdecapabsity to &d iratheio ut i n
defense, as well as their lack of protection in the current legal sys$tsmssue is being
addressed in the North Carolina General Assembly, where legislation has been introduced
that would effectively abolisthe application of the death penalty in cases where the
defendant has a history of severe mental illness. Bl7andS309 #f Capi t al
Procedure/ Severe Ment al Di sability, 0o were
Carolina and introduced by several supporters in the legislature on February 12, 2009.
Currently with both Houses of the General Assembly controlled by Republicans neither
bill has adequate support for passagédugh the climate is not favable for passage in
the current session, undoubtedly the bills in some form will be reintroducee fattre.

There is forward motion in the reformation of capital punishment, as the
institution evolves through advocacy on behalf of those targeted by the death penalty.
North Carolina has instituted significant reforms to the death penalty that phstenbst
vulnerable within theystem. History shows increased concern surrounding the death
penalty, as well as a narrowing of the application of the death penalty. If history is any
indication, the application of the death penalty will be restrictetid¢urit remains to be
seen whether capital punishment, as it is instituted, can reserve the harshest penalty in the
United States for the most heinous crimes committed by persons who are considered truly

culpable.
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Appendix 1: Mental Capacity

The following table includes all inmates wahyindication of diminished mental
capacity, from mild (uneducated/illiterate) to severe (severe mental retardation). The
table includes verbatim descriptions excerpted directly fronR#leigh News and

Observerand the level of diminished mental capagty ven t he i nmat eds
the article.

Year Name Race Level

1900 Reuben Ross B 3

fiHe was too much of a brute to realize what crime he had comnitted.

1900 Thomas Jones B 3
A6Stolid and stunned, a Hrseeindginethingtadumb he o0 x
beast, with the 6emptiness of ages on his

1905 Walter Patridge B 3
fiRev. Mr. Hall, in speaking to me of Partridge, said today that he had no itl&dzetbay
had any conception of the enormity bétcrime for whichh&was hung. 0

1906 Harry Scott B 2
AThe remarkabl e nerve displayed byoScott
must have been mentally weak. o

1907 James Rucker B 1

fiNo plea has been made to the Governor asking commutation of sentencetetdept
wasofavery | ow order of intelligence. 0O
fiNot wanting to make any mistake, the Governor visited the defendant in prison, and
found that he has sufficient capacity to know right from wrong: in fact he has as much
intelligence as the ordinary negpo.

1911 Phillip Mills B 3

filt was on this matter of mental irresponsibility that an application for commutation was
made, the Judge, the Solicitor and many citizens of Transylvania endorsing the
applicationo
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1911 Allison James B 2
filt was urgedhat he acted in fear, that he is a man mentally weak|oges reason
under excitement. 0

1914 Sidney Finger B 3

e [a] negro of the | owest order of intelle
and what it means [illegible]. He looks upon pisishment in the vaguest sort of way.

He hasndét wunderstooayitrhge. @art that the | aw
fiHe is the typical dullard of his race with mind enough to know the right thing but

without mindtoundetsand t he puni shments for wrong. o

fiHeis the mostili er at e of all the men in death row.
1914 Howard Craig B 1
Al can't read at all, but the bible is readrie . Il believe every word ¢
1918 Cain Baxter B 1
ACain was 33 years old, decidedly ignorant
been powerful .o

1920 Andrew Jackson B 3

e he stumbled to his deat h, nsetokmowahya st upi
victim of thei n s t i[imdistinglis habl e] éwas too strong for
Aé his senseless, reasonless fight.o

1921 FrankHenderson B 1
fiHenderson's last statement was written in pencil on eight sheets of tablet paper, with

badly spelled words and compositionthatat i mes | eft t he meaning
1921 Harry Caldwell B 1

flt was without incidentCaldwell, a stupid, unlegred Negro, went to his death without a

word save that he had assuranceoshsu | ' s f ut ur e. 0o

1925 Jim Collins B 1

fiCollins, whose mother died when he was quite small and who never knew who his
father was, has learned to read since being in tkerPand officials, impressed bys
attitude, have been friendly. oo
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1926 John Williams B 1
fiThe association had telegraphed a protest against the electrocution on thetigabun
t he convi c tpeod ignomam and faendleas négro who wasvibém of cruel
circumstances. 00

1928 Larry Newsome B 3

AEfforts were made to prevent the Negro's execution on the ground that he was insane.
While officials admitted the man was not fully developed mentally, it was held that he
knew rightfromwronggnd no i ntervention was made. 0
fiThe doomed Negro, classified by experts asrsuimal, but capdbe of knowing right
from wrongéo

1929 Leo McCurrie B 3

ADr. K.R. Adams, one of the mental experts who had examined the Negro and

pronounced him of the menitglof anineyearol d chi | d, i nspected t he
fiFour experts have tested his mental capacity. Two pronounced him mentally

irresponsible. Twoprononced him mentally responsi bl e. o
1930 John Macon B 1

fiMacon told of his laclof education and hometai ni ng. 0

1930 James Spivey wW 3

fiCommutation pleas were made on theugis that he was feeblei nde d . 0O
AiSpivey could not read or write but early yesterday morning dictated this mess$ége to
family to Rev. Mr. Denton. o

1930 Willie Massey B 3

fKilling him was like sticking a lamb as it looked with trustingee in the butcher's
face. 0

fiHis rotund and blanched faeeas abeaminchitl i ke smi |l e. 0

1932 Asbury Respus B 3

fiThe determining factor in such an examination, however, is whethsulbject has

sufficient mentality to distinguish right from wrong and Mr. Taylor has demonstrated this
capacity despite the apparent factthamhsnt al ity i s far bel ow not
AThe little Negro conversed freely with Warden H.H. Honeycutt about his &ctim

contending that he did not know why he killed them. At times he professes ignorance of

them, however and assumes a blank expression when geéstitais also subject to

fits. o

ffA]56y ear ol d ment al deficient. o
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1934 James Johnson B 1

fiTheir pleas fomercywe e based on claims of insanity. o
il They] were examined and were Onor mal I n o
1934 Jesse Brooks B 1

fAiTheir pleas for mercy were based on claims of insanity.

il They] were examined and were Onor mal I n o

1934 Theodoe Cooper B 3
fiDr. Kephart based his protest on the ground that Cooper is of low mentalityiddd co
not know right from wrongo

1934 Johnny Hart B 3

fiNever having seen an electrocution, but knowing that his two companions in the

Sampson County murdef filling station operator Howard Jernigan had preceded him

into the death chamber, yet finding no trace of them when he arrived to take his seat, Hart
evidently feared that the lethal current destroyed all it came in contact with, and his last

act was tpreservethel st of hi s worl dly possessions. 0
AWal | er i s sstatendentan whi€hdhereaals & towtlpathetic elegance,
thanking 6dmost muchoééo

1935 Robert Thomas w 2

A...uneducated mountain boys. . .O0

fi Icdon't know what the name of the towhere we was caught; bin't never been that

far away, 6 Thomas said yesterday. o

fiHis weak face displaying no emotion but considerable bewidet as he admitted his
guilt. 61 dondt Iftsdtmebody weuld asi inegshne,quiestiome, | s ai d .
know what | want to say. | didn't do the actual crime, but | was there and | was a partaker

of the fruits of it, I guess if Igottogb," m ready and it's al/l rigtl
1935 Oris Gunter wW 1

AAIl of them had started to school, but none of them cguddp the fundamentals of

learningp esented to first grade pupils. o

1935 Arthur Gosnell w 3

A. .. the isbfisucldlow méraasitytieat He has never learoedad or write

or count to 10.0

AAll of them had started to school, but nonel@m could grasp the fundamentals of

learning presented to first grade pupils. Gosnell, for instance, spent five years in the first
grade, but still cannot sign orreadbis’vn name or count his finge
ARGosnel | Grins Foolishlybod
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