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Ouver the last decade, in a major switch in position, conservatives have embraced the cause of reducing prison pop-
ulations in the states and, increasingly, at the national level. The long-term crime decline and the increasing anti-
statism of the Republican Party contributed to this change, but it also has an important cognitive component:
Policy makers have become move open to evidence of the damaging effects of mass incarceration. In contrast to pre-
vious studies, our case shows that such policy “feedback” only functions politically when a signal about a policy
consequence is assigned valence and intensity by policy makers, whose calculations are heavily structured by the
demands of party coalitions. On issues in which no core coalition member has a major stake, feedback can be
tipped from reinforcing to undermining and vice versa, but this process depends on the efforts of entrepreneurs
to change the way information is processed. In a highly polarized environment, opening policy makers to previously
ignored evidence requires the cultivation of a reform cadre composed of ideological standard-bearers who can vouch

for the orthodoxy of the new position.

In the second half of the twentieth century, conserva-
tives launched a revolution in American criminal
justice that saw incarceration rates quintuple and
made crime a central partisan battleground. But in
the twenty-first century, the Right is rethinking the
carceral state. National figures from Newt Gingrich
to Jeb Bush to Rand Paul are aggressively critiquing
the U.S. prison system as oversized, inefficient, and
unjust. At least six Republican-controlled southern
states have passed reforms aimed at curbing or revers-
ing prison growth." With broad bipartisan support,
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1. They are Texas (2007), South Carolina (2010), North Caro-
lina (2011), Louisiana (2011), Georgia (2012 and 2013), and

Congress has passed legislation that was unthinkable
just ten or twenty years ago: for example, bills to
help released prisoners adjust to society; to attack
the scourge of prison rape; and to reduce the dispar-
ity between sentences for crack and powder cocaine
offenses. These reforms are modest, but they repre-
sent a profound shift in the American agenda, from
carceral expansion to carceral retrenchment. The
fact that this agenda shift is happening with full
support from the movement that long saw harsher
punishment as its proud legacy raises profound ques-
tions about how we understand policy feedback—the
process by which a policy creates the conditions for its
own expansion or retrenchment.

There was no exogenous shock that generated this
change, no sudden electoral victory by long-time dis-
sidents or a mass mobilization of the disadvantaged
that threatened social stability. While evidence about
the harmful effects of mass incarceration has certainly
accumulated over the last fifteen years, it is hardly
new. What Zas changed profoundly is that people in
power are attending to information they previously

Mississippi (2014). Republicans controlled both legislative houses
in each state and had the governor’s mansion in all but North
Carolina.
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ignored. The case of sentencing reform thus suggests
that scholars need to pay much closer attention to the
fact that policy effects become policy feedback only
through a process of construction. Focusing on the
oftneglected phenomenon of policy-undermining
feedback, we will show that it requires resourceful en-
trepreneurs and favorable conditions for deleterious
policy effects to be identified, for changes to such pol-
icies to be framed so as to be politically acceptable,
and for the reform agenda to be diffused through
policy-making channels. With apologies to Alexander
Wendt: Policy feedback is what states make of it.”

Policy feedback, we argue, occurs on a continuum
of construction: It is easier for policy makers to recog-
nize and interpret some policy effects than others. To
explain how feedback is constructed, we propose a
model that links the work of the UCLA school on po-
litical parties to the psychological literature on politi-
cal cognition. First, we argue that elites with control of
the party’s “brand” will only acknowledge deleterious
policy effects if doing so does not threaten core com-
mitments held by members of their coalition. Second,
even where this necessary condition is met, cognitive
and cultural barriers may prevent the adoption of new
views. One of the key ways that policy makers cope
with the cognitive constraints on their information-
processing is by using norms of cultural appropriate-
ness, in which the central question is not, “What is
true?” but “What do people like us believe?” Patterns
of information processing can change when actors
who have special credibility within the party or move-
ment engage in a process of “identity vouching,” le-
veraging their relationships and reputations to
convince others to attend to previously ignored infor-
mation.” The impact of such cultural dynamics will
vary from issue to issue, but we should expect that
they will grow in importance as partisan polarization
increases the overlap between party and political
movements or philosophies.

We then apply this framework to our case. We dem-
onstrate that “tough on crime” positions became cul-
turally embedded in the conservative movement and
the Republican Party, discouraging attention to
signals of policy failure. We critique the argument
that the reforms now under way were an automatic re-
sponse to changing economic and budgetary condi-
tions. Instead, we argue that these policy changes
are the result of more specifically political pheno-
mena. We argue that two structural changes—the
declining electoral salience of crime and the

2. Alex Wendt, “Anarchy Is What States Make of It: The Social
Construction of Power Politics,” International Organization 46
(Spring 1992): 391-425.

3. This argument is based on the work of Braman, Kahan, and
Gimmelmann, from whom we borrow the term “identity vouching.”
Donald Braman, Dan M. Kahan, and James Grimmelmann, “Mod-
eling Facts, Culture, and Cognition in the Gun Debate,” Social Justice
Research 18, no. 3 (September 2005): 297-98.

increasingly antigovernment and antiunion spirit of
the Republican Party—created an opportunity for
the construction of undermining feedback through
identity vouching, in which movement contrarians
persuaded copartisans that prison reform is more con-
servative than the party’s previous positions. These
changes in conservative position-taking are not the
only forces that are reshaping the politics of criminal
justice—increasing mobilization on the Left and in
the civil rights community matter a great deal, too.
But without the shift that has occurred on the
Right, the potential coalitions for reform would be
much more limited, and the range of states in
which reform was viable would be narrower.

The pioneers of the study of policy agendas associated
the punctuations that accompanied major policy change
with a process of “alarmed discovery”—a sudden
moment in which something that was always there
came to be widely recognized as a major problem.*
Alarmed discovery implies that there was both a
process through which the phenomenon was previously
obscured, and a process through which it was revealed.
We suggest a mechanism for this process: partisan infor-
mation processing. Parties render some kinds of infor-
mation identity-inappropriate, which explains absence
of discovery. But changes in structural conditions and
strategic action by partisan advocates can reformulate
identity, making such information suddenly available
to policy makers, whose alarmed discovery can drive
rapid policy change. We suggest that in a highly polar-
ized polity, this mechanism will be increasingly common.

How a political system processes evidence of policy
failure is one of the most important measures of its
quality of governance. It is impossible for any policy
process to anticipate all possible negative conse-
quences of public policies, but an ability to recognize
and respond to problems when they emerge is a rea-
sonable measure against which to judge political
regimes. And if we wish to improve our own political
system, a good place to start is by understanding the
pathways through which previously taboo information
manages to break through the daunting obstacles of
party politics and biased information processing.

I. THE CONTINUUM OF UNDERMINING FEEDBACK

Scholars in policy studies and American political de-
velopment have long recognized that policy “makes
politics” through its impact on market expectations,
the interest-group environment, and individuals’ po-
litical attitudes and behaviors as well as its direct
fiscal, economic, and social effects.” This basic

4. Anthony Downs, “Up and Down with Ecology: The Issue-
Attention Cycle,” The Public Interest 28 (Summer 1972): 38-50.

5. Paul Pierson, Dismantling the Welfare State? Reagan, Thatcher,
and the Politics of Retrenchment (New York: Cambridge University
Press, 1994); Joe Soss, “Lessons of Welfare: Policy Design, Political
Learning, and Political Action,” American Political Science Review



insight has come to be associated with the concept of
“policy feedback,” but the accumulation of studies on
the phenomenon has led to some conceptual confu-
sion about what actually qualifies as “feedback.”® A
related problem is that the literature tends to speak
of “positive” or “negative” feedback, but is unclear
whether these terms refer to the stability of a policy
or the growth of a policy. Recent work by R. Kent
Weaver and Alan Jacobs provides the clearest concep-
tual framework for understanding feedback, and one
that fits the study of public policy better than earlier
work that took its cue from theories that originated
in the natural sciences. Weaver defines feedback as
“consequences of policy that tend to (influence)
the political, fiscal or social sustamablhty of a particu-
lar set of policies.”” And in a paper with ]acobs

instead of using the terms “positive” and “negative”

feedback, he refers to “reinforcing” or “undermining”

feedback.” This terminology makes clear that the ref-
erence is to policy expansion or contraction, rather
than to the stability of an overall system.

What even this substantial conceptual improve-
ment leaves unanswered is the question of when,
how, and why policy makers attend to and internalize
such information about political, fiscal, or social sus-
tainability, and when they allow this 1nformat10n to
alter their policy positions and priorities.” Most schol-
ars in the feedback tradition have assumed that infor-
mation about policy effects is recognized by the
political system and focused their inquiry on what
happens next. This assumption is in tension with
the agenda-setting literature, which emphasizes that
policy-making institutions have difficulty sifting
signals from the environment, and that the interpre-
tation of information about problems and E)ohcy is
highly sensitive to framing and construction. ~ As we

93, n. 2 (June 1999): 363—-80; Suzanne Mettler, “Bringing the State
Back in to Civic Engagement: Policy Feedback Effects of the G.I. Bill
for World War II Veterans,” American Political Science Review 96, no. 3
(June 2002): 351-65; Andrea Campbell, “Self-Interest, Social
Security, and the Distinctive Participation Patterns,” American Politi-
cal Science Review 96, no. 3 (September 2002): 565—74. Exceptions to
an emphasis on positive feedback include Kent Weaver, “Paths and
Forks or Chutes and Ladders? Negative Feedbacks and Policy
Regime Change,” Journal of Public Policy 30, no. 2 (2010): 137-62,
doi:10.1017/S0143814X10000061; and the essays in James
Mahoney and Kathleen Thelen, Explaining Institutional Change:
Ambiguity, Agency and Power (New York: Cambridge University
Press, 2009).

6. Matto Mildenberger, Leah Stokes, and Alexander Hertel-
Fernandez, “Rethinking the Study of Feedback Processes in Politics
and Public Policy” (Working paper, 2015).

7. Weaver, “Paths and Forks or Chutes and Ladders?,” 137.

8. Alan M. Jacobs and R. Kent Weaver, “When Policies Undo
Themselves: Self-Undermining Feedback as a Source of Policy
Change,” Governance 28 (2014), http://onlinelibrary.wiley.com/
doi/10.1111/gove.12101 /abstract.

9. Mildenberger, Stokes, and Hertel-Fernandez, “Rethinking
the Study.”.

10. Bryan D. Jones and Frank R. Baumgartner, The Politics of At-
tention: How Government Prioritizes Problems (Chicago: University Of
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understand it, feedback, as distinct from mere
“effects,” only occurs when cues are interpreted—
that is, asmgned valence and intensity—by relevant
policy makers."' We would thus modlfy the Weaver
construction by defining feedback as “consequences
of policy that are broadly recognized and that are believed
to either undermine or reinforce the political, fiscal
or social viability or sustainability of a particular set
of policies.”

As Weaver and Jacobs point out, the feedback liter-
ature also tends to stress processes by which status quo
policies are reinforced or expanded, what is under-
stood in the historical-institutionalist literature as pos-
itive feedback. The literature on the carceral state,
which has become a central focus of American polit-
ical development scholars in recent years, exemplifies
many of the characterlstlc features of an emphasis on
positive feedback.'” We argue, on the contrary, that
undermining policy feedback is a central, and gener-
ally ignored, feature of American politics.

Ifitis true that, as Paul Pierson has argued, “the po-
litical world is unusually prone to positive feedback,”
then we should expect warnings that a policy is
fallmg—and the implication that significant correc-
tive action is required—to struggle for a hearing."”
Recognizing policy failure should, consequently,
require an even more explicit process of social con-
struction than would be required of policy success.
Our purpose in this paper is thus to identify when
the troubling consequences of policy are likely to be
recognized at the systemic level. In Kingdonian
terms, how does negative information become accept-
ed as undermining feedback, and thus understood as
a “problem” for the governmental agenda?'*

Our claim that feedback is constructed does not
imply that all meaning is up for grabs all the time.
Of course, there is broad and consistent agreement

Chicago Press, 2005); Deborah A. Stone, “Causal Stories and the
Formation of Policy Agendas,” Political Science Quarterly 104, no. 2
(Summer 1989): 281-300; William H. Riker, The Art of Political Ma-
nipulation (New Haven, CT: Yale University Press, 1986); Martha
Derthick and Paul J. Quirk, The Politics of Deregulation (Washington,
DC: Brookings Institution Press, 1985).

11. See also Roberta Wohlstetter, “Cuba and Pearl Harbor:
Hindsight and Foresight,” Foreign Affairs 43, no. 4 (July 1965):
691-707.

12. We discuss the carceral state literature as characterized by
an exclusive focus on positive feedback in David Dagan and
Steven M. Teles, “Locked In? Conservative Reform and the Future
of Mass Incarceration,” The ANNALS of the American Academy of Polit-
ical and Social Science 651, no. 1 (January 1, 2014): 266—76. Charac-
teristic examples of the concept of positive feedback in American
political development include Pierson, Dismantling the Welfare
State?; Soss, “Lessons of Welfare”; Mettler, “Bringing the State
Back in to Civic Engagement”; Campbell, “Self-Interest, Social
Security, and the Distinctive Participation Patterns.”

13. Paul Pierson, Politics in Time: History, Institutions, and Social
Analysis (Princeton: Princeton University Press, 2004), 44.

14. John W. Kingdon, Agendas, Alternatives and Public Policies,
2nd ed. (Longman Higher Education, 1984).
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on many scenarios that are considered “problems.”
For example, Weaver is correct that cues about the
performance of pension regimes—his object of
study—are likely to draw political attention.
However, this is because that information has been
“preconstructed” with clear and identifiable mean-
ings. “Preconstructed feedback” is an indicator of
policy consequences whose valence and significance
are widely accepted, even treated as obvious or
natural. At the far end of preconstruction, these
agreements can be institutionalized with the creation
of monitoring agencies or automatic triggers to “fix” a
policy when an indicator goes awry. Put differently,
preconstruction is the process of wiring what McCub-
bins and Schwartz famously called political “fire
alarms.”'”

Formal institutionalization is not required for a
signal to be widely recognized as authoritative. Stock
markets are widely understood to send critical
signals about the economy and the confidence of
business in government policy. The recognition af-
forded to certain experts can make their opinions a
widely recognized signal. One example from the
1970s is economists’ argument that a whole slew of
regulations were inefficient; a modern-day example
is the consistent warning by engineers that American
infrastructure is crumbling.'® But in other policy
areas, it is not even clear what the leading signs of
success or failure are or what available information
means. Are low crime rates and high incarceration
rates a sign that sentencing policy is effective? Or a
sign that sentencing policy is on a perverse course?
Drawing attention to indicators that are not precon-
structed is challenging because it requires that
meaning must be fabricated on the fly, rather than
assumed. What’s more, policy feedback, as well as its
preconstruction, can occur in at least three dimen-
sions—political, fiscal, and social sustainability.17 A
policy may, for example, have preconstructed under-
mining feedback fiscally and socially but ambiguous
feedback politically.m]udging which type of feedback
predominates overall requires an assessment of the
forces operating in all three streams.

It might be objected that accumulated undermin-
ing feedback can “blow up” and burst onto the
agenda in spectacular fashion without much political
strategizing. Such “policy explosions” are indeed
distinct from other unconstructed forms of under-
mining feedback in that they can draw a significant

15. Mathew D. McCubbins and Thomas Schwartz, “Congressio-
nal Oversight Overlooked: Police Patrols Versus Fire Alarms,” Amer-
ican_Journal of Political Science 28, no. 1 (February 1984): 165-79.

16. Martha Derthick and Paul J. Quirk, The Politics of Deregula-
tion; “Report Card for America’s Infrastructure” (American
Society of Civil Engineers, 2012), http://www.asce.org/Infrastructure /
Report-Card/Report-Card-for-America%E2%80%99s-Infrastructure /.

17. Weaver, “Paths and Forks or Chutes and Ladders?,” 137.

18. Mildenberger, Stokes, and Hertel-Fernandez, “Rethinking
the Study of Feedback Processes in Politics and Public Policy,” 3-4.

amount of attention and problem consensus
quickly. But, short of spectacular acts of violence or ac-
cidents that veer into “policy disaster” terrain—items
on the order of the Challenger disaster or the melt-
down at Fukushima—it is not obvious why some
issues “explode” while others do not.

In sum, undermining feedback occurs when a crit-
ical mass of policy makers come to recognize a partic-
ular signal about policy effects as indicating a
“problem” with the policy’s fiscal, social, or political
sustainability that requires change. Signal recognition
is easier where particular policy indicators have pre-
constructed and institutionalized meanings than in
cases where their meanings are ambiguous or
disputed.

Il. CULTURAL COGNITION AND UNDERMINING FEEDBACK

The party system is one of the strongest forces struc-
turing the processing of information in American pol-
itics, and one largely ignored by the agenda-setting
literature. Following the “UCLA school” associated
with John Zaller and his co-authors, we conceive of
the American parties as essentially alliances of
“strong policy demanders” who pool their demands
through membership in a “team” and cooperate to
gain control of the state through elections.' In
most cases, team membership requires issue defer-
ence, a kind of cognitive logroll in which allies with
a less intense commitment to an issue come to con-
ceive of their own interests in the terms set by a
more intensely committed partner. For example,
party members are expected to look to sources of
analysis certified by the lead coalition member on
an issue and are expected to treat with suspicion or
dismissal other sources of analysis. The latter mecha-
nism has grown more powerful amid partisan polari-
zation, when coalition members themselves think of
their parties less as alliances of convenience and
more as ideologically coherent armies. The result is
that a relatively narrow set of organizations precon-
struct how information on policy effects should be
processed.

As David Karol has argued, given that party coalition
members exchange their resources for support of their
key policy objectives, change in “coalitionally an-
chored” party positions is almost impossible without
a realignment in the coalitional basis of the parties.
However, parties also take positions on “groupless”
issues, where no coalition member has a fundamental
interest.”” Parties adopt such “opportunistic” positions

19. The Party Decides: Presidential Nominations Before and After
Reform (Chicago: University Of Chicago Press, 2008).

20. David Karol, Party Position Change in American Politics: Coali-
tion Management (Cambridge: Cambridge University Press, 2009).
There are certainly interest groups involved in criminal justice,
from prison guard unions to prosecutors and victims rights
groups. Even so, crime can be understood as a “groupless” issue
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out of electoral calculation or out of a sense that a par-
ticular position is consonant with an ideology common
to all coalition members. Feedback on these policies is
not controlled by a single dominant coalition member
and is thus more vulnerable to change. That is not to
say that opportunistic policies have no anchoring what-
soever, far from it. Such policies can come to define
who “we” are (and who “they” are as well), and may
be highly emotionally charged. They can thus
become rooted in partisans’ conception of themselves,
and in the party brand among the electorate.

This line of scholarship, however, does not provide
a clear model of how change occurs on groupless
issues. To understand how elites change their process-
ing of information on opportunistic policies—and
thus shift the feedback from reinforcing to undermin-
ing—we need to integrate insights from the agenda-
setting literature about policy makers’ cognition and
biases. As Frank Baumgartner and Bryan Jones have
argued, the major challenge facing all policy makers
is filtering the barrage of information clamoring for
their attention. Emotion and bias are key elements
of the process by which policy makers choose which
signals to attend to and how to interpret them.”'
Moreover, once information is considered, it encoun-
ters a status quo bias among policy makers who have a
“sense of ownership” in the prevailing policy and find
it difficult to let it go. Emotional attachment to partic-
ular types of solutions may lead to mischaracterization
of the problem based on incorrect analogies to other
problems that were addressed with the favored solu-
tion.”* Studies of such confirmation bias abound in
psychology and are frequently invoked in the interna-
tional relations literature.*

However, these accounts still do not provide a sys-
tematic explanation for how emotion and bias steer
information processing in politics. Such an account
can be found in Dan M. Kahan and Donald
Braman’s theory of “cultural cognition.”** The

in Karol’s terms because none of these organizations are among the
core coalitional partners that constitute the two parties. In the Re-
publican Party, gun owners, Christian conservatives, and small busi-
ness all have an institutionalized status in the venues in which party
strategy is decided. Coalition members engage in something akin to
collective security where their bedrock policy commitments are
concerned, rushing to each other’s aid when an issue that is under-
stood to be an existential threat raises its head. No criminal justice
constituency has had this sort of party status, and thus we think it
reasonable to classify the issue as “groupless.”

21. Jones and Baumgartner, Politics of Attention, 16, 20.

22. Thomas Ricks, Fiasco (New York: Penguin, 2006); David
Butler, Andrew Adonis, and Tony Travers, Failure in British Govern-
ment: The Politics of the Poll Tax (New York: Oxford, 1996).

23. Raymond S. Nickerson, “Confirmation Bias: A Ubiquitous
Phenomenon in Many Guises,” Review of General Psychology 2, no. 2
(June 1998): 175-220; Robert Jervis, Perception and Misperception in
International Politics (Princeton, NJ: Princeton University Press,
1976).

24. Dan M. Kahan and Donald Braman, “Cultural Cognition
and Public Policy,” Yale Law & Policy Review 24 (2006): 147.
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authors propose that cultural orientations explain
much of the variation in how individuals assess
Jactual information about controversial political
issues. Individuals who are culturally inclined to
view an action or behavior as inappropriate—drug
use or gun ownership, for example—are also much
more likely to view it as dangerous. This skewed assess-
ment of the risks deriving from different activities
leads individuals to selectively filter information
about the costs and benefits of policies influencing
those activities, turning for guidance to authority
figures with whom they share an identity and cultural
orientation. Likewise, individuals will tend to discount
information perceived to come from an opposing
camp, while treating information from allies as
“objective.”

The key to penetrating the cognitive barriers
thrown up by cultural commitments is not to
produce more “evidence” that supports the scientific
validity of one position or another, Kahan and
Braman argue. Before individuals can process infor-
mation, they need to believe it does not represent a
threat to identity, that the information is the kind of
thing that people like them believe. Kahan and
Braman call the process through which such new in-
formation is rendered culturally appropriate “debias-
ing.”*” Debiasing is most likely to be successful when
new views are carried by those with “high esteem
within their cultural or ideological group.”®® As a
result of their status, people of high esteem can
address the contradictions that inevitably crop up in
any movement of distinctive factions held together
by an attachment to broad principles. These “identity
vouchers” can argue that they are simply applying
those foundational principles in novel combinations,
or to issues that had previously been overlooked.
“People of high esteem” can also include people so
honored because they hold a professional position
that, in the view of a particular culture, makes their
opinions on a particular subject seem highly credible.
The most obvious example is an army general advis-
ing on a military strategy. Such people are rendered
all the more credible when they appear to be
making an argument that violates their self-interest.’

While Kahan and Braman focus on mass attitudes,
they describe these risk assessments as being driven by
the same types of social-psychology mechanisms iden-
tified in the literature on policy makers’ biases.
Because cultural divisions persist across demographic
categories such as educational attainment, policy
makers’ elite status does not make them immune to

25. Dan M. Kahan, Paul Slovic, Donald Braman, and John
Castil, “Fear of Democracy: A Cultural Evaluation of Sunstein on
Risk.” Harvard Law Review 119(1071) (2005-2006): 1100-1104.

26. Ibid.

27. Glenn Loury, “Self-Censorship in Public Discourse: A
Theory of ‘Political Correctness’ and Related Phenomena,” Ratio-
nality and Society 6, no. 4 (October 1994): 428-61.
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the dynamic. In fact, policy makers face a greater
barrage of information than the average citizen,
have reputational incentives not to confess error,
and, at least in this era of American politics, have
stronger, more deeply reinforced ideological attach-
ments than the average citizen.”® Legislators in partic-
ular may rely more on the trust heuristic than average
citizens. They must decide on so many issues that they
operate by t?.})(lng “cues” from peers perceived to be in
their camp.

We push the cultural cognition literature forward
by arguing that debiasing must often be undertaken
at the elite level before it can reach the general
public, and we assert that it is a quintessentially entre-
preneurial process: rational, opportunistic, resource-
intensive, and strategic. The process is rational
because movement contrarians must carefully target
policy makers they view as most amenable to position
change on grounds of both ideology and self-interest,
and they must identify institutional venues favorable
to their cause. It is opportunistic because persuading
fellow movement adherents to switch positions may
depend on linking the position to a shift in conditions
or events, allowing the entrepreneur to obscure that a
shift in position has actually occurred. In the absence
of strategic opportunism, such brief moments for
rethinking legacy positions may be lost, or their full
potential not exploited. The process is resource-
intensive because identifying such policy makers,
packaging information in ways that appeal to them,
and reframing political interest requires activists,
time, credibility, and access. Finally, it is strategic
because attempts at debiasing information for
people of a given cultural orientation will meet with
resistance from other actors attached to the same ori-
entation. In other words, people who generally per-
ceive themselves to be allies will find themselves
fighting over the meaning of their shared values
when a process of debiasing is initiated. The last two
points are mutually reinforcing. Debiasing can
unleash dormant frictions within a movement. Such
conflicts can create highly uncertain conditions in
which creativity can determine winners. In such an
environment, relevant resources are not only mate-
rial, but also intangible: They include motivation,
salient knowledge, and learning skills.*

28. It is widely accepted in the literature that elite polarization
in the United States preceded and to some degree drove mass po-
larization. See in particular Alan Abramowitz and Kyle Saunders, “Is
Polarization a Myth?,” Journal of Politics 70 (2008): 542—-55; Marc
Hetherington, “Resurgent Mass Partisanship: The Role of Elite Po-
larization,” American Political Science Review 95 (2001): 619-31.

29. John W. Kingdon, Congressmen’s Voting Decisions, 3rd ed.
(Ann Arbor: University of Michigan Press, 1989), 95-101.

30. Marshall Ganz, Why David Sometimes Wins: Leadership, Orga-
nization, and Strategy in the California Farm Worker Movement, reprint
(New York: Oxford University Press, 2010), 11. Ganz cites a founda-
tional work on this point as Teresa M. Amabile, Creativity in Context
(Boulder, CO: Westview Press, 1996).

Debiasing is a process that occurs primarily within a
single ideological movement seen to “own” a particu-
lar policy legacy.”" This implies two major obstacles to
debiasing. First, policies viewed as creating a positive
identity may become deeply embedded in culture.
The linkage between policy commitment and cultural
commitment can be forged or tightened significantly
by the contingencies—often electoral—of prior polit-
ical battles. When a policy is widely perceived to be
successful (both in policy and electoral terms) in its
early years, the movement may find it difficult to
attend to pathologies arising from the policy’s gener-
ation of unintended consequences or failure to adjust
to a changed context. Therefore, we argue that the
group perception that a policy is “working” in politi-
cal terms (for example, by serving as an effective elec-
toral weapon) must abate before debiasing can take
on significant force.

One of the chief barriers to debiasing is reputa-
tional. Movements, like individuals, do not like to
admit that they were wrong, a phenomenon that
can cause them to ignore even powerful signals of
policy error.”® Thus, debiasing undermining feed-
back about movement-“owned” policies requires a
rhetorical framework in which members see a credi-
ble “out” from admitting fault—in which they can
say “we were right then when we had position X,
and we are right now that we have position Y.
Arguments that “the character of the problem has
changed” or “the policy has so diminished the
problem that it is no longer necessary” are forms of
this kind of rhetorical move.

A policy’s reputation or policy image can be rein-
forced orundermined through the mechanism of mo-
tivated cognition. On the way “up,” a positive policy
image will cause actors to ignore negative information
and pay excessive attention to positive information.
That then generates an even stronger policy image,
thereby leading to even more biased cognition—a
cognitively virtuous cycle. But the same thing operates
in the other direction—once a reputation has been
damaged, it can kick off a vicious cycle, in which evi-
dence of positive functioning is ignored and even am-
bivalent signals are paid greater attention to. The art
of policy entrepreneurship in this area, therefore, is
to “tip” the cognitive process from virtuous to
vicious, from reinforcement to stigma. Again, this
process occurs largely prior to the rational assessment
of evidence—it determines what evidence actors

31. Our use of the concept of ideological movement ownership
of issues is similar to Petrocik’s partisan use of the concept. John R.
Petrocik, “Issue Ownership in Presidential Elections, with a 1980
Case Study,” American _Journal of Political Science 40 (1996): 825-50.

32. That was one of the reasons that Margaret Thatcher
ignored early signs that the poll tax was not working as
planned—a mistake that ultimately led to her downfall. David
Butler, Andrew Adonis, and Tony Travers, Failure in British Govern-
ment: The Politics of the Poll Tax.



attend to, what evidence they seek to collect, and how
they process it.

Identity vouching operates, in a sequential process,
with two distinct audiences. The process begins with a
very small core group of movement leaders that has
decided that their group’s position needs to change,
often for deeply held moral reasons. They then seek
to change the positions of the larger group of
highly visible, ideologically unassailable movement
leaders. This process typically occurs in a very low-
profile, often behind-the-scenes manner, in which
the key currency of change is relationships. The move-
ment leaders within the core group have typically
been through numerous battles together and have de-
veloped strong ties between each other. The segment
of that elite cadre that seeks to change their group’s
positions leverages these relationships to convert the
remaining trustees of the movement’s “brand.”
Once the elite cadre has been substantially converted,
they can then communicate the change of position to
the larger group of movement adherents—including
legislators and the general public—relying on their rep-
utation for ideological purity. They will typically com-
municate to the broader movement public reasons
for a switch in position that are rooted in their
deeper cultural commitments. At the end of this se-
quence, movement activists and affiliated politicians
will be open to information about undermining feed-
back they had previously feared as a threat to identity.

In the case study that follows, we conceive of
“tough-on-crime” policies passed beginning in the
early 1980s at the state and federal levels as an initiat-
ing change that created amplifying effects over the
following thirty years. As we explain in Section III,
these amplifying effects included politicians’ percep-
tions that tough-on-crime positions were crucial for
electoral success, and the rise of organized interests
with a stake in prison growth, such as guard unions
and private companies. Prison growth was also in a
mutually reinforcing relationship with other trends,
making it difficult in some cases to isolate what are
strictly feedback effects. Most notably, mass incarcera-
tion coincided with changes in race relations that
required racial hostility to be appealed to indirectly.
For our purposes, however, the crucial point is that
a series of additional effects clearly attributable to
prison growth—the raw material for feedback—was
either ignored or interpreted as evidence that more
incarceration was needed, generating neutral-to-
positive feedback. These included the fiscal impact
of mass incarceration, the deterioration of prison
conditions brought on by factors such as overcrowd-
ing and incarceration of the mentally ill, the wildly
disproportionate racial impact of incarceration, and
the persistence of high recidivism rates.

We turn now to our case, which is broken into four
sections. In Section III, we argue that a commitment
to mass incarceration became embedded in conserva-
tive ideology, leading conservatives to dismiss
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problem signals as a threat to identity. In Section IV,
we describe the structural changes that formed neces-
sary but not sufficient conditions for this threat per-
ception to change. In Section V, we describe the
strategic, resource-intensive process by which reform-
ers used longstanding relationships, and ultimately
public reputations, to debias problem signals. In
Section VI, we explore the process of debiasing as
it moved from a small, core group of reformers to a
national movement. Finally, in Section VII, we show
that these efforts have succeeded in broadly changing
the attitudes of conservative policy makers.

lll. MASS INCARCERATION AND CONSERVATIVE IDENTITY

Conservatives supported the construction of the car-
ceral state, despite the fact that there was no major Re-
publican coalition member acting as an anchor on
the issue. In fact, being “tough on crime” was such a
deep part of conservative identity that—up until the
2000s—conservatives ignored a range of evidence
that the scale of incarceration in the United States
had become pathological.”® The enormous fiscal
cost of incarceration, high levels of recidivism, and
the disproportionate impact on African Americans
have been clear for decades, but these factors were
typically either ignored, dismissed, or treated as inap-
propriate for conservatives to consider until recently.
In this section we lay out how these negative conse-
quences of mass incarceration were long neglected
by conservatives, but are now gaining traction within
the movement. We then explain how conservatives
rooted the crime issue into their political identity in
away that for many years prevented negative informa-
tion from becoming undermining feedback.

Cost: Between 1977 and 2003, state and local
spending on corrections grew twice as much as
health-care and education spending and 50 percent
more than welfare spending.”* Skeptics argued
throughout the 1980s that these costs were unsustain-
able, but were stymied by the argument that, like na-
tional defense, there was no price too high to pay for
public safety.”” Things are different today: Cost is now

33. Michael Tonry, “Evidence, Ideology, and Politics in the
Making of American Criminal Justice Policy,” Crime and Justice 42,
no. 1 (August 1, 2013): 1-18, doi:10.1086,/671382.

34. Kristen A. Hughes, Justice Expenditure and Employment in the
United States, 2003, Justice Expenditure and Employment Series
(Washington, DC: Bureau of Justice Statistics, April 1, 2006), 4,
http://www.bjs.gov/index.cfm?ty=pbdetail&iid=1017.

35. Jack Bascom Brooks, “Comprehensive Crime Control Act
of 1990,” Report on Public Bill, 14017 H.rp.681/1 (House Commit-
tee on the Judiciary, September 5, 1990), 77, http://congressional.
proquest.com.proxy3.library,jhu.edu/congressional /docview/ t49.
d48.14017_h.rp.681_1?accountid=11752; Stephen Wermiel, “U.S.
Sentencing Proposals Spur Worries Over Inmate Rise, Cost of
New Prisons,” Wall Street Journal, Eastern Edition, June 22, 1987;
White, “The Illogical Lockup: [3 Star Edition],” Orlando Sentinel,
April 27, 1987, sec. Editorial Page; Dave McNeely, “Key Legislators
Question Borrowing for Prison Construction: [Final Edition],”
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one of the primary justifications conservatives invoke
for prison reform. This reversal cannot easily be ex-
plained by the economic fundamentals of the issue,
however. As Figure 1 shows, the growth of prison
costs over the last decade has not been more dramatic
than in previous eras—including periods of eco-
nomic stress, such as the early 1990s. In other
words, soaring prison costs are nothing new, and
neither are complaints about them. Something else
has changed to give this indicator new weight.
Recidivism: High recidivism rates are now being
seized upon as evidence of prison’s inefficacy—but
these data are not new either. In 1989, the Bureau
of Justice Statistics published a study of 16,000
inmates in eleven states. Within three years of their
release, almost two-thirds had been rearrested for a
serious offense. The results appeared in the nation’s
leading newspapers—albelt as briefs—but were men-
tioned just once in the Congressional Record.”® Some

Austin American Statesman, January 19, 1989, sec. City/State; David
Poulson and Grand Rapids Press Bureau, “Officials, Taxpayers
Struggle with Fiscal Drain of Prisons,” The Grand Rapids Press, Febru-
ary 16, 1992; Stuart Taylor, Jr., “Strict Penalties for Criminals: Pen-
dulum of Feeling Swings,” New York Times, Late Edition (East Coast),
December 13, 1983, sec. A; Michael C. Campbell and Heather
Schoenfeld, “The Transformation of America’s Penal Order: A His-
toricized Political Sociology of Punishment,” American Journal of
Sociology 118, no. 5 (March 2013): 1375-1423; Adam Yeomans,
“Senate Leader Backs Stop Bill,” Tallahassee Democrat, January 11,
1995.

36. See, for example, “Most Ex-Inmates Rearrested Within 3
Years, Study Finds,” Washington Post, April 3, 1989, final ed., sec.
A, ProQuest Newsstand, http://search.proquest.com/docview/
307157546raccountid=11752; “63% of Freed Prisoners Are Jailed
within 3 Years, U.S. Study Finds,” New York Times, late East Coast
ed., April 3, 1989, sec. A, ProQuest Newsstand; “Study: 62% of
Freed Inmates Rearrested within 3 Years” Chicago Tribune http://

states followed up with recidivism studies of their own.
Proposals to increase funding for programs to battle
the problem, or even to tie Corrections Departments’
funding to performance on this front, were also
floated on occasion.’” But the nation’s chief crime-
control policy through the 19905 continued to be
the construction of more prlsons Today, conserva-
tives frequently invoke high recidivism rates as evi-
dence that the money Americans are spending on
prisons is being wasted. A 2011 report reprised

search.proquest.com/docview/282582839?accountid=11752; Con-
gressional Record, 101st Congress, 2nd Sess., 1990, http://congres
sional.proquest.com.proxy3.library,jhu.edu/congressional /result/
congressional/ pgpdocumentview?accountid=11752&groupid=102
776&pgld=76a744c5-ebab-4b7¢-907d-0fa134280de5.

37. Sharon LaFraniere, “Study Cites Benefits of Prison Job
Training; Recidivism Lower in Inmates Who Worked,” The Washing-
ton Post, January 2, 1992, FINAL edition, sec. a, ProQuest; “Tying State
Funding to Recidivism Is Key,” Austin American Statesman, September
7, 1995, sec. Editorials, ProQuest Central, http://search.proquest.
com/newsstand /docview,/256543900,/141460C28 FB2D48181F/
14?accountid=11752; Franklin E Zimring, “The Truth About Sex Of-
fenders; California: Wilson’s Claim of 75% Recidivism Is Refuted by
the State’s Own Statistics; Most Convicts Don’t ‘Keep Doing It,”” Los
Angeles Times, May 5,1997, Home edition, sec. Metro; Part B, ProQuest
Central.

38. For an argument that in-prison rehabilitative programs re-
mained remarkably stable in both scope and content throughout
the 1980s, see Michelle S. Phelps, “Rehabilitation in the Punitive
Era: The Gap between Rhetoric and Reality in U.S. Prison Pro-
grams” (Author Manuscript, March 2011), http://www.ncbi.nlm.
nih.gov/pmc/articles/PMC3762476,/#!po=96.1538.

39. Newt Gingrich and Pat Nolan, “Prison Reform: A Smart
Way for States to Save Money and Lives,” The Washington Post,
January 7, 2011, sec. Opinions, http://www.washingtonpost.com/
wp-dyn/content/article/2011/01/06/AR2011010604386.html;
Vikrant P. Reddy and Marc A. Levin, “The Conservative Case
Against More Prisons,” The American Conservative, March 6, 2013,
http://www.theamericanconservative.com/articles/ the-conservative-
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accounts of the grim state of recidivism at a level of
detail that had not previously been available—but
the new data did not suggest that the problem had
gotten worse than it had been twenty years before.*’

Racial disparity: The racial skew in American incar-
ceration rates has been well documented and thor-
oughly debated since at least the turn of the
century.“ Evidence that the war on drugs was worsen-
ing the situation accumulated during the 1980s and
1990s and was underscored by a handful of high-
profile reports.42 As John Dilulio, a student of James
Q. Wilson and longtime advocate of tougher sentenc-
ing, wrote in 1989, “Nobody denies that as America’s
corrections population has skyrocketed, the non-
white proportion has reached historic highs.”** The
Wall Street Journal observed in 1989, “Incarceration
no doubt also means jailing a disproportionate
number of minority youth,” but concluded grimly
that “fighting drugs isn’t a dainty job.”**

While critics bemoaned the impact of rising incar-
ceration on minorities, sentencing hawks argued
that tougher laws (and the high rates of minority in-
carceration that they generated) actually benefited
minorities by addressing the violence plaguing their
communities.”” In the political sphere, at least
among conservatives, the growing incarceration of
minorities was arguably regarded as an asset rather
than a signal of policy pathology. The carceral-state lit-
erature has persuasively shown that tough-on-crime
politics were racial politics. Politicians who vowed to
lock up criminals were largely catering to white
voters and cuing stereotypes of African Americans.

case-against-more-prisons/; Richard A. Viguerie, “A Conservative
Case for Prison Reform,” The New York Times, June 9, 2013,
sec. Opinion, http://www.nytimes.com/2013/06/10/opinion/a-
conservative-case-for-prison-reform.html; Ken Cuccinelli and and
Deborah Daniels, “Less Incarceration Could Lead to Less Crime,”
The Washington Post, June 19, 2014, http://www.washingtonpost.
com/opinions/less-incarceration-could-lead-to-less-crime /2014,/06/
19/03f0e296-ef0e-11e3-bf76-447a5df6411f_story.html.

40. “State of Recidivism: The Revolving Door of America’s
Prisons” (Pew Center on the States, April 2011), http://www.pew
trusts.org/en/research-and-analysis/reports/0001/01/01/state-of-
recidivism.

41. Khalil Gibran Muhammad, The Condemnation of Blackness:
Race, Crime, and the Making of Modern Urban America (USA: First
Harvard University Press, 2011).

42. Gerald David Jaynes et al., A Common Destiny: Blacks and
American Society (Washington, D.C.: National Academy Press,
1989); Marc Mauer and Tracy Huling, Young Black Americans and
the Criminal Justice System: Five Years Later (Sentencing Project, 1995).

43. John ]J. Dilulio, “Prison Reforms That Make Sense: [Final
Edition],” Daily Press, October 22, 1989, sec. Outlook.

44. “Review & Outlook (Editorial): Cracking Down,” Wall Street
Journal, Eastern Edition, August 10, 1989.

45. For an argument that black middle classes and elites played
a key role in building the carceral state, see Michael Javen Fortner,
“The Carceral State and the Crucible of Black Politics: An Urban
History of the Rockefeller Drug Laws,” Studies in American Political
Development 27, no. 01 (April 3, 2013): 14-35, doi:10.1017/
S0898588X13000011.
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A politician operating in this mode would not be
likely to view data showing that tough sentencing
was falling most heavily on blacks as a problem.

Today, most conservative prison reformers do not go
out of their way to highlight racial disparities, but
neither do they appear complacent about the issue,
and they are paying increasing attention. The leading
conservative reform group, Right on Crime, has done
publicity work together with the NAACP. Kentucky
Senator Rand Paul has gone so far as to compare mass
incarceration to Jim Crow, and some conservative com-
mentators have argued that taking up prison reform
could heléa the partyin its quest to make inroads with mi-
norities.*® More recently, a senior aide to the libertarian
mega-funders Charles and David Koch has observed
that American criminal justice “definitely appears to
have a racial angle, intended or not” and, more striking-
ly, “We have more of America now in prison than they
ever did (in South Africa) in apartheid ... Let that
swirl around in your head for a while.”*”

To explain these changes in the interpretation of
policy signals, it is necessary to understand the group
dynamics that held the previous understanding in
place. Starting in the 1960s, law and order became a
central pillar of conservative identity, a mark of what it
meant to bea conservative. Segregationist Southern pol-
iticians planted this flag when they denounced civil
rights activists as common criminals. The conflation
was extended by Barry Goldwater and Richard Nixon
in their 1964 and 1968 presidential campaigns,
gaining force as the country was wracked by riots,
campus disruptions, and rising urban violence. Later it-
erations of tough-on-crime discourse were more subtle,
but fed into a racially tinged mythology that saw Amer-
ican society as divided between “moochers™—people
who relied on government assistance and refused the
responsibilities of citizenship—and “earners,” whose
hard work was consistently undermined by the depen-
dent, disordered, and depraved. Street criminals and
“welfare queens” epitomized the moocher category,
along with the politicians, student protesters, judges,
and “effete” liberal intellectuals who defended them.*®

46. Clarence Page, “NAACP, Right-Wing Foes Get Friendly -
Chicago Tribune,” Chicago Tribune, April 13, 2011, http://articles.
chicagotribune.com/2011-04-18 /news/ ct-oped-0413-page-20110413_
1_naacp-prisons-drug-czar; Saki Knafo, “Rand Paul Decries Manda-
tory Minimum Sentences, Likens War On Drugs To Jim Crow,” Huf
Jington Post, September 18, 2013, http://www.huffingtonpost.com/
2013/09/18/rand-paul-mandatory-minimum-laws_n_3949415.html;
Anderson Cooper Hears Newt Gingrich Talk About Improving Prisons And
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Meanwhile, police and, in some cases, prison
guards, were valorized as defending the nation’s up-
standing earners.” Suggestions of “going soft” on
criminals thus became linked with a visceral notion
of threat, one that suggested not only vulnerability
to violence, but also acquiescence to the erosion of
traditional norms (such as deference to authority,
particularly in the case of campus disruptions at
places like Cornell, Berkeley, and Harvard).” So ef-
fective was this imagery that nonpunitive attitudes
toward punishment soon became linked with a
second threat of which politicians were acutely
aware: the danger of losing reelection. This concern
ultimately led the Democratic Party to converge on
the “tough-on-crime” position, although there were
genuine crime warriors in both parties.”!

The identity-affirming quality of law-and-order dis-
course explains the paradox that massive prison ex-
pansion—perhaps the most impressive state-building
project in postwar America—was sponsored by the
movement associated with retrenchment of the state
in most other areas.”® Many conservatives simply did
not view police officers and prison guards as part of
the “bureaucracy”: They were different than other
government employees, the vanguard of the silent
majority against threats to social order.”” In fact,
prison guards, especially in California, were viewed
as legitimate members of the conservative coalition.”*
Consequently, the public choice logic that conserva-
tives typically applied to government—that it was in-
herently expansionary, secretive, and parasitic—was
not applied to the apparatus of criminal justice.” In
this exemption from suspicion, the law-enforcement
apparatus was analogous to the military. As Reagan At-
torney General William French put it: “The Justice
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Department is not a domestic agency. Itis the internal
arm of the national defense.””® George H.W. Bush’s
drug czar, William Bennett, acknowledged in 1989
that a drug-war plan reliant on more incarceration
would be expensive, but noted, “the maintenance of
civil society demands that this money be spent.”””
Jeffrey Piccola, a Republican senator in the Pennsylva-
nia Legislature, explained in 1997 that the public
viewed prison spending much as it did defense spend-
ing during the Cold War. “In both cases, the public
feels the expenditures are necessary for the sake of
their safety,” he said.”®

To be sure, there were dissident voices within the
conservative movement as early as the 1980s and
1990s. The most prominent among them were drug-
war critics in libertarian circles, especially at the
Cato Institute and Reason magazine, who decried
both the tactics and the prohibitionist logic of the an-
tinarcotics crusade. However, the broader movement
dismissed these voices as the complaints of a handful
of eccentrics. While libertarians were (and continue
to be) part of the conservative coalition, most conser-
vatives treated their criticisms of drug and crime
policy as a peculiarity for which they were given a
special dispensation due to their usefulness on eco-
nomic issues. But this peculiarity also meant that con-
servatives felt comfortable ignoring what they had to
say.”

A small number of conservatives grew publicly
worried with the nation’s punitive turn in the late
1990s. In 1999, political scientist John Dilulio, who
had backed “get tough” policies in a Wall Street
Journal op-ed only five years earlier, was back in the
pages of the Journal declaring that “2 Million Prison-
ers are Enough.”® Dilulio argued that incarceration
had worked, but “the value of imprisonment is a por-
trait in the law of rapidly diminishing returns.” He
recommended a five-step program of reforms, includ-
ing the repeal of mandatory minimum sentences for
drug offenses and a turn toward rehabilitation and
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and the Politics of Failure (USA: Back Bay Books, 1997), 137.
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washingtonpost.com/archive/politics/1989,/07/20/bennett-seeks-
wider-state-penalties-for-drug-crimes/2e9a631{-9a45-4849-bb86-4dec
f57481a3/.
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the overhaul and scale-up of probatlon and parole.
“Zero prison growth is possible,” Dilulio concluded. ol
Likewise, former Attorney General Edwin Meese 111,
an architect of Ronald Reagan’s drug war policies,
called for reviewing mandatory minimum sentences
for low-level drug offenders in a 1999 interview.”® By
2002, at least eight states had revised such sentences,
amid a slew of cost-cutting efforts that followed the
2001 recession. But for the most part, the reductions
of this era remained marginal and only weakly associ-
ated with calls for systemic reform. Texas, for
example, slashed its corrections budget “in every cat-
egory other than prisons.”®

Well into the 2000s, then, ever-expanding incarcer-
ation was deeply rooted ideologically and culturally
among conservative politicians and thinkers, was a
key element of Republican (and Democratic) elec-
toral strategy, and had generated a strong supportive
coalition. The deeply embedded character of the
regime of mass incarceration led politicians to
ignore signals that the policy was becoming patholog-
ical. Even when that evidence came from individuals
with solid hardline credentials, such as Dilulio, it
was widely ignored. Turning the tide would require
two further ingredients: 1) changes in the political
environment that made being tough on crime a less
obvious winner for Republican office seekers and 2)
a concerted effort to convert individual credibility
into systematic criticism. We describe the shifting fun-
damentals of crime and punishment in the last fifteen
years in the next section before explaining how con-
servative activists capitalized on these changes.

IV. DECLINING SALIENCE AND NEW PRIORITIES

The dominant interpretation of rising conservative in-
terest in sentencing reform is that it was driven by state
fiscal crises, which implies an automatic response to
problem signals of the klnd we would expect from pre-
constructed feedback.”* There is certainly much to
support this hypothesis. The aftermath of the 2001 re-
cession coincided with an initial round of reform, and
the deeper downturn after 2008 has coincided with a
more sweeping round of changes.”” In every state
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that has passed sentencing reforms, saving money has
been invoked as a major rhetorical justification. The
pressure prisons are putting on state budgets also
helps to explain why, in many states, business leaders
have become cheerleaders for the cause of reform.®

The economic account is seriously incomplete,
however. Fiscal crisis is hardly a sufficient condition
for the reforms now under way, and it may not even
be necessary. As noted above, this is not the first
time rising prison costs have coincided with economic
downturns. To the contrary, Marie Gottschalk points
out that both history and theory suggest economic
downturns can be assoc1ated w1th significant growth
of the correctional apparatus.’ 7 Further undermining
the fiscal account, the Pew Center on the States
argues that state prison growth began to slow already
in 2007, before the onset of rece551on and primarily
as a result of policy changes.®® As a symbolic matter,
too, practitioners date the turning point for reforms
to 2007. That was the year that Texas—one of the
nation’s top jailers per capita—passed a sweeping sen-
tencing reform package. While legislators faced an out-
sized long-term appropriations forecast from the state’s
prison system, Texas was having a strong budget year in
2007 that allowed the legislature to hike overall spend-
ing by 10 percent over the previous year.’

Budget stringency has certainly helped reformers
make their case to fellow conservatives and has
created an opening for starting conversations with Re-
publican officeholders. But there are other, more
powerful forces that help explain why conservatives
have been so willing to consider “bad news” about
mass incarceration, while just a few years ago they
were not. The real question, then, is not how
budget pressures overwhelmed the carceral state,
but how the carceral state was reframed to be evaluat-
ed in terms of cost and efficacy. How did conservatives
come to believe the same package of austerity and ac-
countability they applied to other government servic-
es also makes sense with prisons?

First, rates of violent crime began to decline steeply
in the mid-1990s. As a signal of whether mass
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incarceration was “working” as a policy, crime rates
can cut both ways—they have been used to argue
that expanding prisons was the right strategy, that
the scale of expansion went far beyond what was nec-
essary, and positions in between. But the political
effect was unambiguous—crime slid from the top to
the bottom of the political agenda. The crime fall
appears to have begun registering with the mass
public by the latter years of the 1990s, as smaller
proportions of Americans began identifying
crime-related problems as the nation’s most pressing
issue in Gallup surveys. As Figure 2 shows, crime-
related issues have now all but disappeared from the
public’s consciousness. As the public stopped caring
so much about crime, politicians lost attention as
well. Data from the Policy Agendas Project show
that, across the political system, attention to crime
dropped sharply after the mid-1990s. Figure 3 shows
that congressional hearings, for example, peaked in
1996 and plummeted by 2002, when terrorism is ex-
cluded. With crime far from the public’s attention,
changing minds on criminal justice did not require
convincing politicians to give up an issue that was
earning dividends at the ballot box.

Crime also lost some of its electoral appeal for Re-
publicans because Democrats moved aggressively to

convince the public that there were no meaningful
differences between the parties. David Holian shows
that Clinton adopted a “Yes, but” reply to the GOP, ac-
cepting key premises of the Republican platform but
adding the new angle of prevention through expand-
ed policing and gun control. Clinton talked more
about both of these dimensions of crime than most
of his Republican predecessors. The effects were im-
pressive: In 1996, more voters said they trusted
Clinton to handle crime than Bob Dole, his Republi-
can rival.”” The highly visible “tough-on-crime” cam-
paign by the president and many other Democrats
may have convinced Republicans that their advantage
on the issue had diminished and was no longer worth
pursuing. In spatial terms, Clinton pulled the Demo-
crats toward the Republican position sufficiently to
erase the distance between the two parties in the
voters’ minds—ironically, Republicans lost an issue
by being so successful at altering their rivals’ position.
With little perceived difference in the parties’ posi-
tions, there was not much political benefit for
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members of Congress to raise the issue—and less
reason for Republicans to dig in their heels to
protect a position that was no longer delivering the
electoral goods.

Third, this decline in attention to crime appears
to have been reinforced by the intrusion of a new
domestic-security issue: terrorism. After the attacks
of September 11, 2001, counter-terrorism dominated
public discussion of law enforcement. As Figure 3 also
shows, terrorism accounted for the vast majority of
hearings coded in the “crime” category of the Policy
Agendas Project in the 2001-2005 period. Politicians
who at another time might have been inclined to
focus on more pedestrian cops-and-robbers issues
were now forced to address the new threat, limiting
their capacity to take up the traditional law-and-
order cause. Republicans interested in attacking
Democrats in the electorate’s “fear space” could
abandon street crime knowing that they had an
equally potent alternative available.

The result of these changes was to slow the self-
replicating dynamics in which initial success with
“tough-on-crime” politics encouraged more politi-
cians to pile on. As early as 2001, the combination
of these political changes with recessionary budget
pressure began to show effects, as numerous states
launched modest experiments to slow the growth of
their prison systems.

However, a fourth change provided a crucial
impetus for the reframing of crime in terms of effi-
ciency and cost: generational replacement in the con-
servative movement. The 2000s saw the rise of a new
cohort of conservative politicians more devoted
than ever to antistatism and fiscal austerity. This
change has registered in Republicans’ increasing
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willingness to extend a public-choice-type critique of
government to previously sacrosanct policies like
Social Security, Medicare, surveillance—and crime.”!
Generational change is important in a second sense
as well. Newer politicians did not spend their forma-
tive political years in the “tough-on-crime” era. They
are unlikely to have experienced as vividly as their
older peers the fear of being labeled “soft,” or the op-
portunities of being “tough,” and thus are less likely to
have hard-wired those categories into their substan-
tive beliefs or reelection strategies. In fact, most
have probably thought very little about crime at all.
As one Congressional aide working on the issue put
it recently, “The main response from Republicans is
... “This is all new to me.”””* Looking at the issue
with fresh—and increasingly antistatist—eyes, many
young Republicans are having a hard time under-
standing why it was ever the conservative position
on criminal justice to spend increasing sums of
money on unaccountable prison bureaucracies. This
explains the peculiar stance of innocence struck by
many Republicans arguing for major reforms in poli-
cies that their party largely created in the first place—
many of the newer politicians (like Senators Rand
Paul and Mike Lee) think of themselves as not really
implicated in decisions made by copartisans twenty
or thirty years earlier.

As a result of these changes, the electoral self-
interest that helped anchor tough-on-crime position
taking has become substantially attenuated. At the
same time, the longstanding belief that law enforce-
ment was immune from critique came into tension
with a rising tide of libertarianism. While neither of
these forces, on their own, would have been sufficient
to drive the changes in conservative position taking
over the last few years, they were necessary in order
to provide the raw materials for entrepreneurial
agents to work with.

V. THE SEEDS OF IDENTITY VOUCHING

These shifting fundamentals provided the raw mate-
rial for a change in position. But they were in-
sufficient on their own to debias information that
conservatives previously had found threatening, a
step that would require the formation of a committed
reform cadre within the movement with the power to
deploy individual and organizational reputations on
behalf of the cause. Building such a cadre required
dissident conservatives to leverage long-standing
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personal relationships with other movement leaders.
These relationships gave reformers an opportunity
to persuade skeptical colleagues, to mobilize those
who were sympathetic but uncommitted, and to
create a sense of group identity and momentum.

The key player in the conservative reevaluation of
criminal justice was Prison Fellowship, an evangelical
prison ministry founded by Charles Colson in 1976.”
Colson, a former Nixon deputy, served seven months
in prison for Watergate-related crimes.”* Shortly
before his incarceration, Colson experienced what
he described as a religious transformation, and he
spent the rest of his life working with prison
inmates. Over the years, Colson’s unstinting outreach
to prisoners and his personal redemption story made
him an evangelical superstar, celebrated as “one of
the most influential evangelical leaders of the last
half-century” and “one of the great modern-day
lions of the faith.””” As Colson’s home base, Prison
Fellowship possessed an unimpeachable reputation
among religious conservatives—it would be almost
unthinkable to imagine someone accusing the orga-
nization of being insufficiently orthodox.

Prison Fellowship was not the only organization
with conservative ties espousing criminaljustice
reform. Families Against Mandatory Minimums
(FAMM), founded by an alumna of the Cato Institute,
contributed to passing limited sentencing reforms as
early as 1994 and remained an important incubator of
ideas thereafter. The Cato Institute itself has, since its
founding in 1977, been a home for scholars and ana-
lysts critical of drug prohibition, “police militariza-
tion,” and, more recently, “over-criminalization,” a
focus also of the widely read libertarian Reason maga-
zine. Finally, the Heritage Foundation has been criti-
cizing the expansion of federal criminal law as an
intrusion on states’ rights and legitimate economic ac-
tivity since the mid-1990s. Heritage’s judicial dean,
former Reagan attorney general Edwin Meese III,
has also spoken out against mandatory minimums.””

Still, Prison Fellowship has been the most impor-
tant force in the conservative conversation about
criminal-justice reform. While FAMM, Heritage, and
Cato target particular ills of the criminaljustice
system, especially at the federal level, Prison Fellow-
ship’s agenda has been far broader, encompassing
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sentencing, prison conditions, reentry, and the culti-
vation of empathy for prisoners and their families.
Through a combination of high-level access, an incre-
mental agenda-setting strategy, and careful calibra-
tion of its message, the organization succeeded in
using Colson’s ironclad reputation to build strong
ties with other streams of the movement. As a result,
Prison Fellowship—in particular its policy chief, Pat
Nolan—created a coordinating capacity for prison-
reform efforts that did not previously exist.

Prison Fellowship’s first contribution to policy
change came as a spinoff of its core work of providing
religious counseling to inmates. It mobilized thou-
sands of rank-and-file evangelicals into prison minis-
try, exposing them directly to inmates and their
stories. As Tony Perkins, president of the evangelical
Family Research Council, put it: “As more and more
churches are involved in prison ministries, the
begin the process of re-humanizing the criminal.””’
As Colson became a household name among evangel-
icals, he also spread this message of redemption
through other channels. For example, Colson had a
strong influence on Tim Dunn, a Texas oilman who
became an early funder of sentencing-reform
efforts. Asked what prompted his interest in the
issue, Dunn said, “It was mostly the information I
got from Colson. I read their materials and listened
to their [Prison Fellowship’s] restorativejustice prin-
ciples and the stories that the}; had and I thought,
‘You know, that’s really right.”” 8 Another important
Texan, George W. Bush, also was influenced by
Colson’s work: He helped Prison Fellowship set up a
program in which it ran an entire prison wing on re-
ligious principles and frequently touted it as a model
“fait?{;based initiative” during his 2000 presidential
run.

The task of leveraging the sympathy Prison Fellow-
ship had generated into political change fell to Pat
Nolan, a former Republican leader in the California
State Assembly and a veteran of Young Americans
for Freedom with a strong network in the conservative
movement. In California, he had earned a reputation
as a tough-on-crime legislator, cosponsoring a success-
ful “Victims’ Bill of Rights” ballot measure while
pushing to expand the prison system and restrict
parole.®” But Nolan’s outlook changed when he was
sentenced to thirty-three months in federal prison
after accepting a plea deal on what he maintains
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were flawed charges stemming from an overzealous
FBI corruption sting. While in prison, Nolan was con-
nected with Colson, and he agreed to take the advoca-
cy job at Prison Fellowship upon his release. “I'd seen
so much injustice while I was inside that I felt I really
wanted to address that,” Nolan said. “My eyes had
been opened.”™

Over the next fifteen years, Nolan laid the ground-
work for a shift in conservative attitudes by promoting
a legislative agenda that framed prison issues in terms
designed to appeal to conservatives, especially evangel-
icals. Nolan recruited high-ranking conservative
friends to lobby for this agenda and brainstorm strat-
egy. As these friends reached out to their own contacts,
the reform cadre grew. Nolan’s legislative success and
expanding, increasingly committed network created
a sense that, within the conservative movement, the
crime issue was no longer owned by law-and-order tra-
ditionalists operating in the mode of “captured crime
politics” in which propunishment interests dominat-
ed.** Instead, evangelicals teamed up with civil libertar-
ians and fiscal conservatives to claim the issue, defining
the chief problem as inhumane government overreach
that threatened rather than advanced public safety.
This momentum, in turn, encouraged other ambitious
conservatives to reexamine the criminaljustice issue
on both ideological and political grounds.

Nolan’s first major legislative priority after his
release was the issue of religious freedom in prisons.
In 1997, Nolan fought a proposal by Senator Harry
Reid of Nevada that would have narrowed the legal
standard applied to alleged violations of prisoners’ re-
ligious rights. The proposal floundered amid opposi-
tion not only from Republican Senators Dan Coats
(IN) and John Ashcroft (MO), but also Democrat
Ted Kennedy (MA).** In 2000, Prison Fellowship
emerged as a prominent voice in a campaign by reli-
gious groups to restore elements of the Religious
Freedom Restoration Act, which the Supreme Court
had gutted in 1997.%* The coalition succeeded in
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Monthly, 2013; “Pat Nolan” (JoinCalifornia.com, n.d.), http://www.;join
california.com/candidate /5846; Pat Nolan, “Pat N.” (linkedin.com,
n.d.), https://wwwlinkedin.com/profile/view?id=12254361&locale=
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Defense and Security, 2012), http://www.hsdl.org/?view&
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83. Interview with Pat Nolan, April 19, 2011. Clyde Weiss, “Ex-
Nixon Aide Argues against Reid Bill: [Final Edition],” Las Vegas
Review - Journal, May 14, 1997, sec. B.

84. City of Boerne v. Flores, Archbishop of San Antonio, et al.
(U.S. Supreme Court 1997).
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passing a new law that clarified religious rights in dis-
putes involving land wuse and institutionalized
persons. Prison Fellowship was the leading conserva-
tive voice on the second issue, with Nolan and his
boss, Colson, both testifying before Congress.*”

Behind the scenes, Nolan sought advice on how to
approach these issues from David Keene and Richard
Viguerie. Keene was then chairman of the American
Conservative Union, and he would go on to serve as
president of the National Rifle Association. Viguerie
was an activist known for his pioneering use of
direct mail on behalf of conservative causes. Nolan
had gotten to know them both decades prior,
through Young Americans for Freedom. Keene con-
sidered him a friend, and while Nolan was serving
his time, it was Viguerie who had introduced his
wife to Colson. Both men were already sensitized to
the importance of criminaljustice issues. Keene had
always been interested in the question as an offshoot
of his advocacy for gun rights. A Catholic like Nolan,
Viguerie has long advocated abolition of the death
penalty. His interest in criminal justice was enhanced,
he said, when people he knew went to prison for
what he considered excessive terms. Nolan consulted
with Keene and Viguerie regularly as his work
continued.®

Nolan’s next major legislative opportunity emerged
soon after, thanks to the efforts of Michael Horowitz,
a longtime conservative strategist who had played a
key role in building the movement’s legal infrastruc-
ture in the 1980s.”" Based at the Hudson Institute,
Horowitz was now advocating what he called the “Wil-
berforce Agenda,” designed to rally religious conser-
vatives around clear-cut moral causes that would
undermine perceptions they were uncaring and
focused only on issues of sexual morality.*® As part
of this effort, Horowitz assembled a strange-bedfel-
lows coalition of Left and Right to push for legislation
that would reduce the incidence of rape in American
prisons. The struggle for what would become the
Prison Rape Elimination Act marked the evangelical
movement’s first major claim to influence over
prison policy. The law was championed in the
House by Virginia Republican Frank Wolf, a noted re-
ligious conservative and supporter of international
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human rights, and endorsed by a slate of evangelical
groups, | such as James Dobson’s Focus on the
Family.* Wolf, who has called Colson a “a dear
friend, mentor and brother,” said he carried the bill
after Colson approached him about it. Colson’s influ-
ence on Wolf aside, Prison Fellowship was an impor-
tant deputy to Horowitz in the antirape effort,
working the phones and mobilizing supporters. The
measure passed both houses of Congress unani-
mously in 2003, over the deep reservations of the
Bush Justice Department

On the heels of this success, Prison Fellowship devel-
oped a new opportunity to extend the evangelical claim
over prison policy and move fully into the role of lead
legislative strategist. Nolan collaborated with Gene
Guerrero, an official in the Washington office of
George Soros’s Open Society Institute, on legislation
to help prisoners successfully reintegrate into society
after their incarceration. The effort got a major boost
when President George W. Bush surprisingly urged law-
makers to adopt so-called “reentry” legislation in his
2003 State of the Union speech. That endorsement
itself was likely a fruit of Colson’s long years of labor:
Bush, of course, had been deeply impressed by Prison
Fellowship’s rehabilitative efforts in Texas. Moreover,
the president’s chief speechwriter, Michael Gerson,
had worked for Colson right out of college. “Apart
from my family,” Gerson has written of Colson, “he
(was) the single most influential person in my life.”"

The ensuing legislation was a bipartisan product
whose Republican sponsors included Reps. Rob
Portman and Chris Cannon and Senator Sam Brown-
back. Prison Fellowship took the lead in soliciting evan-
gelical endorsements—bringing along such groups as
the National Association of Evangelicals and the
Family Research Council—a Focus on the Family off-
shoot—and recruiting Republican support in Con-
gressq Prison Fellowship also played an 1mportant
mediating role between the left- and right-wing sup-
porters of the bill. For example, Prison Fellowship was
involved in sustaining a compromise on language af-
fecting the provision of services by faith-based organiza-
tions, a potential deal breaker.””

89. “Bill Summary and Status 108th Congress (2003-2004) H.R.
1707” (The Library of Congress, n.d.), http://thomas.loc.gov/cgi-
bin/bdquery/z?d108:HR01707:; David Lerman, “Bush Signs
Prison Rape Elimination Bill Sponsored by Va. Lawmakers,” Daily
Press, September 7, 2003, sec. Local News.

90. Interview with Frank Wolf, July 20, 2015; Frank Wolf,
“Chuck Was a Giant...,” Founder’s Vision Blog, May 6, 2013, http://
www.breakpoint.org/founders-vision-blog/entry/54,/22164;
Robert Toone, Telephone, June 21, 2012; Robert Toone, Tele-
phone, June 28, 2012.

91. Michael J. Gerson, “Heroic Conservatism: Why Republi-
cans Need to Embrace America’s Ideals (And Why They Deserve
to Fail If They Don’t),” Commentary 125, no. 1 (2008): 53-57.

92. Interview with Gene Guerrero, June 5, 2014.

93. Interview with Pat Nolan, June 28, 2012 Chris Suellentrop,
“The Right Has a Jailhouse Conversion,” The New York Times,

The battle for the law would take five years to win,
however. During this interregnum, Keene and Vigu-
erie deepened their alliance with Nolan. For Keene,
especially, the stakes had risen. His skepticism of gov-
ernment overreach in the criminal process became
more pronounced in the period after September
11, 2001. Keene became an outspoken defender of
civil liberties, collaborating with left-wing groups to
protest aspects of the Bush administration’s antiter-
rorism campaign. And in 2002, Keene’s son—then
twenty-one years old—was sentenced to ten years in
federal prlson for firing a gun during a road-rage in-
cident.”® The trio of Nolan, Keene, and Viguerie
formed the core of a working group that began con-
vening occasional meetings of top conservatives in
2004 to discuss criminaljustice issues.”

At this stage, a new player joined the cadre—
antitax activist and Republican arbiter of orthodoxy
Grover Norquist. Although he had penned an edi-
torial in 1993 urging Republicans to seize on crime
as the political replacement for the Cold War, Nor-
quist had given signs over the years that his skepticism
of government could also be turned on the justice
system.”® Like Keene, he had protested abuses of
civil liberties by the Bush administration in the wake
of the September 11 attacks, even collaborating with
the ACLU. He had also privately expressed
his support for FAMM to the group’s founder
over the years, and allowed her to make a presenta-
tion at his Wednesday Meetmg in the mid-2000s.””
Norquist could not pin down a single reason
that brought him into the reform coalition, but the re-
peated flow of unorthodox ideas through his
personal networks was likely important. As he ex-
plained, “You see this stuff coming like a mirage or
something toward you. You see the issue, and then
you see it again, and then you see it again. And
then sometimes you just say, no, that’s not a good
idea ... And sometimes it just keeps moving into
your sight.” As Norquist noted, the vision may look
stronger when it is supplied by a friend: “When
Dave Keene would say, ‘What about this?” I'm willing
to listen.””®

Other regular participants at the working-group
meetings included Brian Walsh, who worked with
former Attorney General Meese at the Heritage Foun-
dation; Eugene Meyer, president of the Federalist
Society; and Tony Blankley, former press secretary to

December 24, 2006, sec. Magazine, http://www.nytimes.com/
2006,/12/24/magazine/24GOP.t. html.

94. Interview with Davide Keene, March 5, 2012.
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Crime,” The Washington Times, April 30, 1993, 2 edition; Grover G.
Norquist, “Making Crime Pay,” American Spectator 26, no. 5 (May
1993): 44.

97. Interview with Julie Stewart, March 31, 2014.
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Newt Gingrich.” The meetings were informal and de-
signed to serve as brainstorming sessions; topics
covered included overcriminalization, reentry, and
pending federal legislation.'” The group’s discus-
sions were anchored by a strong sense that their
role was to legitimate reform. “We found much
greater consensus than we thought might have been
there,” Keene said. The question “was how we could
make those views known to the broader movement,
to make it in essence respectable, and ... inhibit
those who had a tendency to ... jump on and
exploit law and order.”"!

In 2010, Keene and Nolan put these ideas into
practice in collaboration with the Constitution
Project, a bipartisan nonprofit that focuses on
justice, immigration, terror, and war-powers issues.
In the run-up to that year’s elections, the Constitution
Project urged gubernatorial candidates from both
major parties to avoid tough-on-crime rhetoric that
might limit their options to enact reforms once they
came into office. Packets sent to Republicans includ-
ed a letter signed by Republican Governors Associa-
tion Executive Director Nick Ayres that cited Keene
and Nolan’s endorsement.'”® The RGA’s chairman
at the time Mississippi Governor Haley Barbour. A
longtime associate of Keene’s, Barbour had quietly
made policy changes that significantly cut back incar-
ceration in Mississippi.'”

The year 2010 would prove to be a watershed year
for Nolan’s movement. An early sign was the decision
by Gingrich—soon to be a presidential candidate—to
take up the criminaljustice reform cause. In January
of that year, Gingrich hosted a private discussion of
sentencing issues at the American Enterprise Insti-
tute. Gingrich represents perhaps the clearest case
of outright conversion among Nolan’s associates. Gin-
grich, who championed prison construction in his
1994 Contract with America, has become a strong
critic of the justice system. “I think race has an enor-
mous impact on decision after decision” in criminal
justice, he told CNN in 2013. “And I think it would
be very healthy for the country and for the Congress
to re-evaluate ... the whole way we’'ve dealt with
prison.”'* Gingrich did not participate in meetings
of Nolan’s working group. But the former House
Speaker said he was strongly influenced by what he
viewed as the efficacy of Prison Fellowship’s Texas
program in cutting recidivism, and credited his evolu-
tion to the organization’s leaders: “You cannot
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describe the emergence of conservative thought
about prison reform without the work of Chuck
Colson and his faith-based ministry and then the
work of Pat Nolan, and they were absolutely central
certainly in my case. They educated me and
brought me along and helped me much better under-
stand things.”'"®

A more visible 2010 breakthrough was the success
of a long-running campaign by Alabama Senator
Jeft Sessions, a former federal prosecutor, to reduce
the disparity in sentences for crack and powder
cocaine. Prison Fellowship did not play a role in Ses-
sions’s commitment to the issue, and it was not even
the lead organization in the coalition whose lobbying
finally led to the Fair Sentencing Act of 2010. But
Nolan again played an important deputy role, con-
sulting with Sessions’s office, submitting hearing testi-
mony or recruiting other speakers, and collecting
endorsements. Easing crack penalties was a bolder
leap than many religious conservatives were willing
to publicly support, but it was remarkable that
Nolan still got two religious groups—the National As-
sociation of Evangelicals and CitizenLink, the politi-
cal arm of Focus on the Family—to endorse the
change.'” Just as important, by this time, Nolan was
able to tap supporters beyond the religious commu-
nity: The key champions he recruited to this cause
included not only his longtime ally David Keene,
but also Norquist and Asa Hutchinson, a former
member of Congress, Drug Enforcement Agency
director, and now governor of Arkansas. All three
signed a letter to then Minority Leader John
Boehner urging him to support the bill; at FAMM’s
suggestion, Norquist was also invited to a hearing on
the issue, where he launched a broadside against
mandatory-minimum sentences.'"’

Moreover, the Tea Party wave of the 2010 midterm
elections swept into office a new generation of conser-
vatives hungry for causes that could be reframed to
contrast “establishment” positions with new, more au-
thentically conservative views. Kentucky Senator Rand
Paul became an outspoken, almost radical critic of
the criminaljustice system, blaming widespread dis-
enfranchisement of felons on the drug war and
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comparing it to Jim Crow.'”® By 2014, Paul and two
other Tea Party stalwarts—Utah Senator Mike Lee
and Texas Senator Ted Cruz—had teamed up with lib-
erals to push major federal sentencin§ reforms
through the Senate Judiciary Committee.'”

The lubricant that enabled these legislative victo-
ries was relationships. By virtue of Colson’s work
and towering reputation, Prison Fellowship had
access to other major evangelical groups, who at the
very least could not reject the group’s proposals and
had to give them a respectable hearing. Though not
planned that way in advance, the sequencing of
Nolan’s legislative campaign also lured in evangelical
groups. The work began with a religious-freedom
issue, continued with the obvious moral outrage of
prison rape, and only then eased into the problem
of reentry, which, though thornier to commit to,
has strong overtones of redemption. Along the way,
Nolan had proven his ability to manage arm’s-
length coalitions with left-wing advocates in which
conservative principles would not be compromised,
a reputation that surely reassured his religious allies
as they followed him into deeper water.

Meanwhile, Nolan’s personal connections with
high-ranking conservatives beyond the evangelical
world allowed him to broaden the coalition and
deploy additional lobbying muscle at crucial
moments. Most of these participants were open or
even sympathetic to the idea of rolling back mass incar-
ceration in some way before Nolan recruited them, but
none had been focused on it. What produced that
focus, in many cases, was a personal connection.
Keene and Viguerie, for example, had an interest in
criminal justice that preceded Nolan’s activism, but
both men became more energized when they began
to hear regularly about the issue from Nolan, a long-
time friend. “Richard Viguerie and I were concerned
about doing something, but we hadn’t done very
much,” Keene said. “Gathering people that shared
the concerns was not overly difficult. Getting them to
actually take that concern and begin to transform it
into public action is a different story. It required
someone to say, ‘Let’s do this,” or, “‘We can do some-
thing.’”110 Similarly, repeated advocacy by highly re-
spected conservatives they knew personally appears
to have been crucial in swinging figures such as Newt
Gingrich and Grover Norquist to the reform camp.

The combination of personal ties and legislative
strategy helped Prison Fellowship nurture a cadre of
conservative elites who were deeply committed to
criminal-justice reform and to begin “branding” the
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Washington Monthly - Ten Miles Square, January 31, 2014, http://www.
washingtonmonthly.com/ten-miles-square /2014/01/the_tea_party_
gets_something r048873.php.

110. Interview with David Keene, May 9, 2014.

cause as authentically conservative. Now, these activ-
ists were positioned to scale up their identity vouch-
ing, heretofore ad hoc and issue-based, into an
ongoing campaign.

VI. THE ORGANIZATION OF IDENTITY VOUCHING

While Nolan and his allies were changing the tone in
Washington, other activists began building an organi-
zational structure that would do the same in the states.
The most important players in this organization-
building effort were the Pew Charitable Trusts and
the Texas Public Policy Foundation, a conservative
think tank in Austin. These organizations would even-
tually form a loose partnership with one another and
with Nolan’s network of conservative activists. Their
combined efforts produced three major changes in
the infrastructure of policy ideas that would deeply
embed criminal justice reform within the conservative
movement. First, they made decarceration a hot topic
for the State Policy Network, a network of libertarian
think tanks in all fifty states. Second, they persuaded
the American Legislative Exchange Council, a notori-
ously influential network of conservative state legis-
lators and their business allies, to reverse its
commitment to proincarceration policies. And
third, they created a new organization, dubbed
Right on Crime, to promote criminal justice reform
as a core conservative commitment.

In late 2005 Pew founded a unit devoted to
criminaljustice reform that came to be known as
the “Public Safety Performance Project.” The
project was stimulated in part by the observation
that some conservative state lawmakers were begin-
ning to critique the criminaljustice status quo. In
the wake of the 2001 recession, some states had also
enacted moderate policy changes, including efforts
to introduce or improve guidelines to rationalize sen-
tencing decisions. That context led Pew officials to
believe there might be room to build “unlikely bedfel-
lows” coalitions—a strategy it was also pursuing on
another issue, pre-K education.'"! The heart of
Pew’s strategy was to provide technical assistance—
data analysis and policy expertise—to undergird
further reforms. But Pew was also determined to
help create the political demand for its own services.
Adam Gelb, the criminaljustice expert hired to lead
the project, made clear that Pew saw conservatives
as key in this regard. “Conservatives hold the cards
on this issue,” Gelb said, “and we work closely with
them.”"'® Put more bluntly, since the legacy of “cap-
tured crime politics” made the Left perennially

111. Interview with Lori Grange, January 13, 2015; “Public
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Trusts, n.d.).

112. Interview with Adam Gelb, April 25, 2011 and December
7, 20183.
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vulnerable to charges of weakness, it would take
change among conservatives to open up space for
reform.

By 2007, the work of reaching out to conservatives
with a new message was well under way in Washing-
ton, with Nolan taking on the task from the Right
and Gelb working the problem from the center.
That year, their efforts got a huge boost with the
passage of a criminaljustice reform bill in Texas that
was explicitly aimed at reducing incarceration. Texas
is probably the state with the most recognizable
“brand” in the nation, epitomized by the slogan
“Don’t Mess With Texas.” It is also widely regarded
as the national champion of hard-line criminal
justice. The Lone Star State executes more people
than any other, its incarceration rates were until re-
cently second in the nation (after Louisiana), and it
was home to Ruiz v. Estelle, the bi%ﬁest prison-
conditions lawsuit in American history.” ~ This track
record made the 2007 reforms in Texas a compelling
“man-bites-dog” story and essentially allowed reform-
ers to deploy the reputation of an entire state on
behalf of their cause. As Gelb put it: “People think
if Texas does something, by definition it’s not going
to be soft.”"'*

The 2007 overhaul of the system vaporized what
had been a projected influx of 17,700 additional pris-
oners over five years, in part by spending $241 million
on programs such as drug-abuse treatment and short-
term detention in_lieu of revocation to prison for
parole violators.''” The immediate result was to
prevent the construction of three new prisons at a
cost of some $440 million in a single budget
cycle.'’® An in-depth account of how the Texas
reform passed is beyond the scope of this paper, but
the structural changes described above were surely a
major factor. Republicans took over the Texas
House of Representatives in 2003 for the first time
in a century, completing their sweep of statewide
offices and reducing the temptation to engage in
“tough-on-crime” campaigning by eliminating the
Democrats as a plausible threat to take over the legis-
lature. The reform was backed by Speaker Tom Crad-
dick, a noted fiscal hawk who also had close ties to
Tim Dunn, the Colson-inspired oilman. This suggests
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that the party’s overall turn to the Right—not a move
to the center—played a role in eroding the fiscal
“prison exception” in Texas. Finally, Texas was unusu-
ally constrained by the legacy of the federal prison
lawsuit, Ruiz v. Estelle. The case had left Texas with
statutorily enshrined limits on prison overcrowding
that could force early releases of inmates."'” In
other words, prison crowding was preconstructed as
a salient problem signal in Texas, and structural
changes in the state now produced a radically differ-
ent interpretation of the proper corrective action
than during the 1990s, when, under a Democratic
governor, the state had gone on a massive prison-
building spree to stem crowding.''®

The Texas turnaround reverberated deeply
through the nation’s criminaljustice system. One im-
portant consequence was that it helped secure a reli-
able stream of federal funding for similar efforts in
other states, building on the private dollars Pew had
already committed to such work. The data underlying
the Texas reforms had been produced by the non-
profit Council of State Governments (CSG), which
funded the effort with a grant from the U.S. Bureau
of Justice Assistance and Pew. Using the same resourc-
es, CSG had also done similar work in Kansas in 2007.
The organization used the experiences of these two
states to push for the federal funding to be scaled
up significantly. In 2009, CSG’s top justice official,
Michael Thompson, testified before a panel of the
House Appropriations Committee alongside officials
from both states. They made a sufficient impression
to secure $10 million in federal funding for “justice
reinvestment”—more than ten times the previous
amount."" The public money, combined with
funding from Pew, ensured that justice-reform
wonks would be available to do the analytical grunt

117. Jim Mattox, Texas Attorney General to O.L. McCotter,
Director, Texas Department of Corrections, “Mattox Opinion No.

JM-362,” October 18, 1985, https://www.texasattorneygeneral.

gov/opinions/opinions/47mattox/op/1985/htm/jm0362.htm;

Sheldon Ekland-Olson and William R. Kelly, “An Evaluation of the
Legislative Response: The Prison Management Act,” in Justice Under
Pressure, Research in Criminology (Springer New York, 1993), 85—
104, http://link.springer.com/chapter/10.1007/978-1-4613-9517-
1_6.

118. David Dagan and Steven M. Teles, “The Conservative War
on Prisons”; Robert Perkinson, Texas Tough: The Rise of America’s
Prison Empire, First Edition (Picador, 2010).

119. Interview with Michael Thompson, June 24, 2014; “House
Appropriations Subcommittee Approves Key Department of Justice
Programs—CSG Justice Center,” accessed June 26, 2014, http://
csgjusticecenter.org/jc/announcements/house-appropriations-sub
committee-approves-key-department-ofjustice-programs; Marshall
Clement, Matthew Schwarzfeld, and Michael Thompson, The Na-
tional Summit on Justice Reinvestment and Public Safety: Addressing Recid-
wism, Crime, and Corrections Spending (New York: Council of State
Governments Justice Center, January 2011), 70-71, https://www.
bja.gov/publications/csg_justicereinvestmentsummitreport.pdf;.
CSG now provides these analytical services in partnership with Pew
and a third think tank, the Vera Institute of Justice, relying on a mix
of federal and Pew dollars.
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work. But, for this wonky, classically good-government
initiative to get a hearing, elected officials had to be
convinced that there was a problem that needed to
be solved.

The key push toward opening the minds of those
elected officials would come from conservative
policy advocates inside the Lone Star State who
began touting the merits of the “Texas model”
around the country. The center for this activity was
the Austin-based Texas Public Policy Foundation
(TPPF). TPPF is a member of the State Policy
Network (SPN), an alliance of state-level think tanks
with libertarian leanings founded in 1992. In 2005,
TPPF hired an Austin lawyer named Marc Levin to
serve as a full-time criminaljustice expert. Both the
idea and the initial funding for the position came
from Tim Dunn.'?’ After the 2007 reforms, Levin
and his colleagues at TPPF decided to publicize the
state’s success. Most conservative state think tanks
only have the bandwidth to specialize in one or two
major issues. On other matters, they tend to borrow
the positions and research of other SPN organizations
with a specialty in the area. Once TPPF planted its
flag on criminal justice reform, therefore, its position
could quickly become authoritative for all the other
organizations in the network. As the only SPN think
tank that had a full-time staffer working on criminal
justice, TPPF soon became the go-to source for
advice and information on the subject, helping its
brethren draft op-eds and reports and cohosting
events for legislators.'*!

Meanwhile, Pew began sending the key Republican
legislator behind the Texas reforms, Plano Rep Jerry
Madden, to proselytize nationally about his experi-
ences. An engineer who had never before dealt with
criminal justice, Madden told audiences how Crad-
dick had surprised him with the chairmanship of
the relevant committee and given him simple
orders: “Don’t build more prisons. They cost too
much.” Among Madden’s favored venues for these
speeches were meetings of the American Legislative
Exchange Council (ALEC), of which he was an enthu-
siastic member. ALEC distributes model bills that are
developed by legislative-style committees whose
members include state lawmakers and private-sector
representatives. The organization has long held an or-
thodox conservative position on criminal justice, for

120. Patricia Kilday Hart, “Texas Lawmakers in Lockstep on Ju-
venile-Justice Reform Efforts—Houston Chronicle,” Houston Chron-
icle, May 22, 2011, http://www.chron.com/news/houston-texas/
article/Texas-lawmakers-in-lockstep-onjuvenile-justice-1690581.php;
Tim Dunn, “Criminal Justice Reform,” accessed May 30, 2012,
http://www.timdunn.org/criminaljustice-reform-1; David Dagan
and Steven M. Teles, “The Conservative War on Prisons.”

121. “The Texas Public Policy Foundation’s Right on Crime Ini-
tiative: Leading the Way for Reform” (Austin, Texas: Texas Public
Policy Foundation, October 13, 2013). This was a report shared
with us via e-mail on October 22, 2013 by Vikrant Reddy of the
Texas Public Policy Foundation.

example, distributing model bills establishing manda-
tory minimum sentences.

As it happened, ALEC had another good friend
who was deeply committed to prison reform: Pat
Nolan. Before his incarceration, Nolan had been
named an ALEC “Legislator of the Year,” and after
he began working for Prison Fellowship, he was
invited to join the ALEC committee with jurisdiction
over crime. From that perch, Nolan persuaded the or-
ganization to endorse the Second Chance Act. In
2007, ALEC hired Michael Hough, a former Mary-
land legislative aide who knew Nolan and viewed
him as a mentor, to staff the committee handling
crime. Eventually, Hough, Madden, and Nolan
decided to launch a special ALEC subcommittee
focused on expanding alternatives to incarcera-
tion."”” A series of model bills followed within the
next few years, lending ALEC’s official imprimatur
to the reform movement. Much of the legislation
has been modeled on proposals from Pew, which
also provided funding to ALEC to support its new di-
rection on crime.'” Hough and Nolan recall that
there was little pushback to the new ideas from legis-
lators, and virtually none from the private-sector
members, although Corrections Corporation of
American has since withdrawn its membership in
the organization.'**

In 2010, TPPF decided to double down on its crim-
inal justice reform work with a full-blown publicity
campaign it dubbed “Right on Crime.” Pew agreed
to provide major funding, and Nolan pitched in
with big names: The centerpiece of the campaign
was a public call to action by high-profile conserva-
tives Nolan and his allies had cultivated over the
years. They included members of Nolan’s informal
working group as well as Gingrich, Hutchinson,
Meese, Jeb Bush, and former “drug czar” William
Bennett. (While Gingrich and Meese had not been
regulars at working-group meetings, close associates
of theirs were—Blankley in Gingrich’s case and
Walsh in Meese’s.) Right on Crime went public in
December 2010 with an op-ed by Nolan and Gingrich
in the Washington Post.'*® While Nolan had previously
rallied his associates to publicly support individual
causes, this was the moment at which they announced
a fundamental change in the conservative approach
to crime. The fact that some of these leaders—
Meese and Bennett in particular—were central
figures in the expansion of the carceral state makes

122. Interview with Michael Hough, July 11, 2012; Interview
with Pat Nolan, August 6, 2012 and June 26, 2014.

123. Interview with Michael Hough, July 11, 2012; Interview
with Adam Gelb, January 6, 2015.

124. American Legislative Exchange Council, “ALEC Response
to Krugman’s Erroneous Claims—3/ 27/12,” accessed June 27,
2014, http://www.alec.org/alec-response-krugman%e2%80%99s-
erroneous-claims/.

125. Gingrich and Nolan, “Prison Reform.”
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Table 1. Prominent Right on Crime “Statement of Principles” signatories

Gary Bauer
William Bennett
Jeb Bush
Chuck Colson
Ken Cuccinelli
John ]. Dilulio
Robert Ehrlich
Erick Erickson
Newt Gingrich
Asa Hutchinson
David Keene

Edwin Meese III
Stephen Moore
Pat Nolan
Grover Norquist
Tony Perkins
Ralph Reed
Richard
Viguerie
J.C. Watts

President, American Values

Former education secretary and “drug czar”

Former Florida governor

Founder, Prison Fellowship

Former Virginia attorney general and GOP gubernatorial candidate

Former director of White House Office of Faith-Based and Community Initiatives

Former Maryland governor

RedState.com editor-in-chief

Former speaker of U.S. House

Former Drug Enforcement Agency administrator and Arkansas congressman

Former American Conservative Union chairman and NRA president; editor at Washington
Times

Former attorney general

Founder of Club for Growth

American Conservative Union (formerly Prison Fellowship)

Americans for Tax Reform president

Family Research Council president

Faith and Freedom Coalition founder, former Christian Coalition executive director

Chairman, Conservative HQ.com

Former Congressman from Oklahoma

them, perhaps ironically, especially effective in per-
suading conservatives to take a second look at mass in-
carceration. As of January 2015, the Right on Crime
“Statement of Principles” had more than seventy sig-
natories; Table 1 lists some of the most prominent.
Conservative activists leveraged their relationships
and reputations to build a criminal-justice reform
network. In the case of Pat Nolan, those relationships
and reputations were personal, while with TPPF they
were institutional, a function of the think tank’s posi-
tion with the State Policy Network. Simultaneously,
TPPF relied on its reputation as a leading SPN
member and on Texas’s notoriety for harsh justice to
Wwoo sister organizations to its cause. Taken together,
they could credibly claim that criminal justice reform
was the orthodox conservative position, endorsed by
many of the key trustees of the movement’s brand.

Vil. REFORM AS THE NEW CONSERVATIVE ORTHODOXY

Fifty years after Barry Goldwater touched off the “law
and order” era in American politics, the United States
has a new conservative orthodoxy on criminal justice.
Conservatives across state governments—and increas-
ingly at the federal level as well—are now willing and,
in some cases, eager, to accept evidence that mass in-
carceration is a major public problem. Conservatives
now regularly recite the “commonsense” observation
that prisons are just another form of “big govern-
ment’—“common sense” they did not embrace just
a few years ago. Reformers have provided a distinct

conservative language for criminaljustice reform,
one that allows movement supporters to endorse
measures like reductions in sentences and reentry
programs without being viewed as moderating ideo-
logically—in an era when moderation or bipartisan-
ship is political poison.

The new conservative critique of criminal justice
asserts that prisons and police are just as much a
part of government as any other agency, and hence
their growth should be viewed with the same skepti-
cism as any other kind of state expansion. In Pennsyl-
vania, for example, conservative activist Matthew
Brouillette coauthored an op-ed arguing that “un-
precedented [prison] population growth was caused
not by an increase in crime, but by a bureaucratic
breakdown.”'#° At a policy briefing headlined “The
Last Sacred Cow,” Norquist told the audience:
“Spending more on education doesn’t necessarily
get you more education. We know that—that’s
obvious. Well, that’s also true about national
defense. That’s also true about criminal justice and
fighting crime.”’*” In this new, more aggressively
libertarian  formulation, everything government
touches is under suspicion, regardless of conservatives’

126. George M. Leader and Matthew J. Brouillette, “Pa. Needs
Corrections Reform,” Philly.com, accessed June 27, 2014, http://ar
ticles.philly.com/2012-05-31 /news/31923691_1_parole-hearing-process
-new-prisons-prison-time.

127. “Last Sacred Cow Briefing: Grover Norquist, Americans for Tax
Reform, 2011, http://www.youtube.com/watch?v=HWuhGROTR
80&feature=youtube_gdata_player.”
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instinctive identification with its practitioners. Conser-
vatives have argued for decades that government func-
tions like education should be judged by “outcomes”
rather than “inputs,” and that generating results re-
quires applying strict accountability measures to gener-
ally untrustworthy public servants, lest they simply
increase their empires without adding public value.
The innovation of advocates like Norquist is extending
this critique to the criminaljustice system. Their
rhetorical strategy is one of ideological purification—
conservatives were inconsistent before, so that by
becoming more critical of incarceration they are cor-
recting deviations from orthodoxy in the past.

This newer frame for criminal justice has become a
standard part of conservative discourse, increasingly
part of the package of conservative talking points
that politicians adopt without deep consideration.
The diffusion of these ideas is illustrated by the devel-
opment of a common language. Conservatives in
many different places use the same phrases again
and again in describing their efforts: The Right’s lead-
ership on criminal justice reform is “like Nixon going
to China.”"®® Police officers and prison wardens are
just “bureaucrats with guns.”'®’ Prisons are like
Kevin Costner’s Field of Dreams: “If you build it, they
will come.”'®® In Georgia, a news article critically
noted that several politicians had used another line
we have heard frequently in interviews: “We should
be locking up the people we’re afraid of, not the
people we’re mad at.” The story alleged that the pol-
iticians had swiped this slogan from an ALEC presen-
tation, but it has become so familiar that it is
impossible to trace where an individual reformer
first heard it."”' The repetitive quality of these
phrases is a strong indication of an increasingly self-
conscious and coordinated movement, capable of
generating its own standard discourse and clichés
(in much the same way that the coordination of edu-
cation reformers can be seen in the regular way in
which they use phrases like “education is the civil
rights issue of our time,” “failing schools,” or
“schools should be about the kids and not the
grown-ups.”'**) When combined with the moralistic

128. Interview with Joseph Coletti, John Locke Foundation,
October 2011; Interview with Justin Keener, Granite Public
Affairs, March 11, 2014.

129. Interview with David Keene, May 9, 2014.

130. Mississippi Senator Willie Simmons, quoted in John
Buntin, “Mississippi’s Corrections Reform,” Governing, August
2010, http://www.governing.com/topics/publicjustice-safety/
courts-corrections/mississippi-correction-reform.html; Carrie Tee-
gardin and Bill Rankin, “Is Price Too High for Punishment?:
Long Prison Terms Part of State’s Tough Stance. Experts Say
Cheaper Alternatives Don’t Put Public Safety at Risk,” The Atlanta
Journal—Constitution, May 23, 2010, sec. News.

131. Walter C. Jones, “Ga. Leaders Depend on the Same Well
for Ideas,” Savannah Morning News, October 8, 2012, sec. Georgia,
http://search.proquest.com/newsstand/docview/1111690775/141
55DE87ECIBF8EF19/1?accountid=11752.

framing of evangelicals, the public choice critique
provides a powerful, indigenous foundation for re-
thinking mass incarceration.

At the same time, reformers have been at pains not
to openly abandon the older tough-on-crime rhetoric
that proved so central to conservative identity, and
would thus be dangerous to confront directly. Family
Research Council’s Tony Perkins, for example, told
us: “It’s not just a weak, goody-goody thing, it’s a legit-
imate approach to a growing problem . . . . Again, I'm
not weak on crime. We have to take a hard line. We’ve
got some really serious crime issues in this country, so
I’'m not weak.” In a speech to ALEC members, Nor-
quist said, “There’s no bleeding heart whatsoever. . .
. This is not moving to the center. This is not being rea-
sonable. This is not being moderate, or any of this non-
sense.”’®® In an interview, Norquist lambasted
Democrats as lacking any credibility on the issue—a
continuation of his rhetoric from the 1990s. To the
extent the reformers acknowledge they have
changed their position, then, it is only to stress that
they have become more faithful to conservative identi-
ty, and indeed more committed to their original cause
of fighting crime.?*

Republican governors and lawmakers across the
country have signaled their commitment to the new
position by sponsoring and supporting so-called
“justice reinvestment” reforms explicitly designed to
curb or reverse prison growth. Critics argue that
many of these reforms represent mere tinkering or
even that they threaten to “institutionalize . .. mass in-
carceration.”'® But it remains the case that “justice
reinvestment” laws are advertised publicly for their
effect on reducing imprisonment, not embedding it.
At the very least, then, these packages represent a fun-
damental shift in the definition of the problem.
Table 2 illustrates this shift, showing that in five
states—chosen for their conservative politics—there
was high-profile Republican support for laws explicitly
designed to imprison fewer offenders.

132. Sarah Reckhow traces the spread of the “failing schools”
meme in her bookSarah Reckhow, Follow the Money: How Foundation
Dollars Change Public School Politics (Oxford, England; New York, NY:
Oxford University Press, 2012).

133. “Norquist Tells ALEC He Wants U.S. to Revive Decapita-
tion,” The Progressive, December 30, 2013, http://progressive.org/
norquist-tells-alec-he-wants-us-to-revive-decapitation.

134. An unusual, if partial, exception came from ALEC in
2012, when the group issued a statement declaring that its legisla-
tormembers are committed to solving key problems and added:
“Sometimes that commitment will require us to reevaluate policies
and change course. We are not afraid to do so when the facts
demand it.” American Legislative Exchange Council, “ALEC Re-
sponse to Krugman’s Erroneous Claims—3/27/12.”

135. James Austin et al., “Ending Mass Incarceration: Charting
a New Justice Reinvestment,” April 17,2013, https://www.aclu.org/
criminal-law-reform/ending-mass-incarceration-charting-new-justice-
reinvestment.
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Table 2. Selected State Sentencing Reforms

149

State Year Projected Impact/Highlights Conservative Support

Mississippi136 2014 Savings of 3,460 prison beds over ten years, Endorsed by Gov. Phil Bryant; passed
and an actual reduction of 1,500; confirms with Republican majorities in both
major rollback of truth-in-sentencing chambers. Previous reforms endorsed
passed in 2008; establishes flexible by Gov. Haley Barbour.
penalties for parole violations; lowers
sentences for minor drug and theft
offenses.

Georgia"®’ 2012 Saves 5,000 prison beds over five years and  Endorsed by Gov. Nathan Deal; passes
drops actual population by 1,000, with cost  legislature unanimously.
savings of $264 million; lowers sentences
for minor drug and theft offenses.

Sweeping juvenile-justice reform follows in
2013.

Ohio'®® 2011 Savings of $46 million over four years; aligns Endorsed by Gov. John Kasich; passed
crack/powder penalties; prohibits prison with Republican majorities in both
sentences for some low-level felons; chambers.
expands ability to earn credits toward early
release.

North 2011 Savings up to $70 million and 3,100 prison  Near-unanimous passage in the

Carolina'* beds over a four-year period. Requires all GOP-controlled legislature.
felons to be supervised upon release;
limits conditions under which
probationers can be sent to prison and
allows flexible penalties for violations;
expands drug diversion.
South 2010 Savings of 1,786 prison beds and $400 Endorsed by Gov. Mark Sanford;
Carolina'*® million over five years; aligns crack/power fourteen Republican cosponsors.

penalties; requires risk assessments;
increases violent-crime penalties, but cuts

others.

Impact estimates are as reported at time of passage.

136. “Mississippi’s 2014 Corrections and Criminal Justice
Reform: Legislation to Improve Public Safety, Ensure Certainty in
Sentencing, and Control Corrections Costs” (Pew Charitable
Trusts, May 2014), http://bitly/1CLywBS; Buntin, “Mississippi’s
Corrections Reform.”

1387. “2012 Georgia Public Safety Reform: Legislation to
Reduce Recidivism and Cut Corrections Costs,” Issue Brief (Pew
Center on the States, July 2012), http://www.pewtrusts.org/en/re
search-and-analysis/reports/0001,/01/01/2012-georgia-public-safety-
reform.

138. Marc Kovac, “Governor Signs Sentencing Reform Bill,”
The Daily Record, July 3, 2011, http://www.the-daily-record.com/
local%20news/2011/07/03/governor-signs-sentencing-reform-bill;
Joe Guillen, “New Ohio Criminal Sentencing Bill to Save Millions
by Letting Inmates out Early, Sending Low-Level Felons to Prison
Alternatives,” The Plain Dealer, June 27, 2011, http://www.cleve
land.com/open/index.ssf/2011/06/new_ohio_criminal_sentencing_
Lhtml; David J. Diroll, “H.B. 86 Summary: The 2011 Changes to
Criminal and Juvenile Law: August 2011 Draft” (Columbus, Ohio:
Ohio Criminal Sentencing Commission, August 2011).

139. Associated Press, “Perdue Signs DWI, Probation and
Prison Laws,” FayObserver.com, accessed November 22, 2013,
http://fayobserver.com/articles/2011/06,/23/1103872; James

Markham, “Justice Reinvestment Essentials Chart” (Chapel Hill,
N.C.: UNC School of Government, 2012), http://www.sog.unc.
edu/sites/www.sog.unc.edu/files/Justice-Reinvestment-Essentials-
chart_0.pdf; “Justice Reinvestment Act: Historic Progress for
Correction,” Correction News (North Carolina Department of Cor-
rection, July 2011), http://www.doc.state.nc.us/Newsletter/JRnews
letter.pdf; “Justice Reinvestment in North Carolina: How North Caro-
lina Is Reducing Corrections Costs and Recidivism” (Council of State
Governments Justice Center, December 15, 2011), http://csgjustice
center.org/jr/nc/.

140. Paul Alongi, “Plan to Cut Sentences for Nonviolent
Offenders Could Save Taxpayers Millions,” The Greenville News, Feb-
ruary 22, 2010; Jason Spencer, “Sanford Backs Plan to Put Fewer
Non-Violent Offenders in Prison,” Spartanburg Herald Journal,
April 22, 2010, http://www.goupstate.com/article/20100422/AR
TICLES/4221030; “South Carolina’s Public Safety Reform: Legisla-
tion Enacts Research-Based Strategies to Cut Prison Growth and
Costs” (The Pew Center on the States, June 2010), http://www.pew
trusts.org/en/research-and-analysis/reports/2010,/07/06/south-
carolinas-public-safety-reform.
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While it is impossible to establish what the speed
and depth of the conservative embrace of criminal
justice reform would have been in the absence of
these efforts, there is strong evidence that carefully
vetted language, well-established “proof points,” a
slick diffusion network and engaged identity vouchers
made a substantial difference. For example, Georgia
is in the midst of a multiyear campaign to remake
its criminaljustice system. The driving force in this
effort has been Governor Nathan Deal, who was
deeply impressed by visits to a drug court run by his
son and made the cause a priority of his first
term."*" But the push actually began in the summer
of 2010, months before Deal was elected, when a del-
egation of Georgians attended a Pew-funded confer-
ence that included presentations from Jerry
Madden, the architect of the Texas reforms, and Bill
MclInturff, a prominent Republican pollster. Jay
Neal, the legislator who would shepherd crucial bills
through the state house, was a member of the delega-
tion. Neal said he was open to the idea of criminal-
justice reform because of his previous experience
working on drug policy, but the conference intro-
duced him to key criminaljustice reform ideas, and
its conservative imprimatur may have emboldened
him to pursue the cause back home.'**

Around the same time, the Georgia Public Policy
Foundation (GPPF), an SPN member, had also
been studying criminal justice, spurred in part by
the publication earlier in the year of a Pew report in-
dicating that one in thirteen Georgians were under
criminal supervision. That fall, GPPF featured a
panel on criminaljustice reform at its annual legisla-
tive forum. The speakers were Gelb, of Pew, and
Levin and Madden. GPPF also rounded up promi-
nent Georgia conservatives to sign onto a statement
in support of reform, including former Christian Co-
alition leader Ralph Reed.!*® In 2012, the Georgia
Legislature unanimously passed a reform package.
The legislation was expected to avoid $264 million
in new costs over five years by averting an 8 percent
climb in the prison population and actually slashing
it by 1,000 inmates. Some $17 million was budgeted
for alternative programs such as accountability
courts.'** A major reform of juvenile justice followed
in 2013.'*
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Reduce Secure Confinement, Costs, and Recidivism,” The Pew Char-
itable Trusts, July 10, 2013, http://www.pewtrusts.org/en/research-

In Mississippi, the legislative team that was respon-
sible for passing a sweeping reform in 2014 said the
ideological backing of Right on Crime was invaluable.
Lieutenant Governor Tate Reeves explained: “It’s
helpful when David Keene, it’s helpful when
Speaker Gingrich, it’s helpful when ALEC is on
board ... My role is to make sure we have the votes
on the floor of the Senate to get this passed. And I
will tell you this particular group (Right on Crime),
and the strength that you bring to the process,
really mattered.”'*® Republican Senator Brice
Wiggins recalled being approached by a Tea Party leg-
islator who wondered if the proposed legislation was
soft. Wiggins said he told the legislator about Right
on Crime and named prominent conservatives who
were backing justice reforms. “Once they heard
that,” he said, “it was sold.”'*7

Pockets of conservative opposition do remain, of
course. In Oklahoma, a reform championed by a Re-
publican House speaker was “gutted, starved, and
ignored” at the implementation stage by a hostile
GOP governor.'* Elected law-enforcement officials
such as district attorneys and sheriffs have also been
suspicious or openly hostile at times, and in some
cases they have been able to significantly slow
reforms or scuttle them entirely.'* At the federal
level, a proposal to roll back mandatory-minimum
sentences created a split among the Right on Crime
signatories, with the former drug czar Bill Bennett
sending an opposing letter. But such opposition has
garnered little national notice, and the energy
appears to be on the side of the reformers. Every
major Republican 2016 presidential contender (save
potentially Mitt Romney) has expressed reformist sen-
timents. In 1994, Jeb Bush campaigned for Florida
governor by proposing to spend $1.7 billion to
almost double the state’s prison system, but he is
now a Right on Crime signatory.'”” Senator Ted
Cruz, widely considered the most conservative
member of the Senate, has cosponsored a bill
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rolling back mandatory-minimum sentences.'”! Even
Governor Rick Perry, who was at best a lukewarm par-
ticipant in the Texas overhaul, is now taking full credit
for it."" How deep this shift in conservative position
taking will go in actually reducing mass incarceration
is a serious question, but the trend in the Republican
Party is clearly in the direction of more skepticism of
the carceral state.

VIIl. CONCLUSION

Undermining feedback does not apply itself. Rather,
it occurs on a continuum of preconstruction. Where
problem framings and indicators of failure are an-
chored in formal institutions and shared understand-
ings, policy makers will recognize and adjust to
undermining feedback without extensive efforts to
focus their attention. When feedback is not precon-
structed, however, entrepreneurs trying to problema-
tize an existing policy face a much stiffer challenge.
Drawing attention to negative policy consequences
becomes a process of persuasion, in many cases one
that requires overcoming powerful cognitive, organi-
zational, and political obstacles.

Overcoming the challenges of processing under-
mining feedback is not, under polarized political con-
ditions, a technical process of accumulating more
information, or one driven by persuading the “sensi-
ble center” of policy makers or the public. Instead,
in highly charged political domains it is a process
that occurs within the political movement seen to
“own” a policy legacy, and it is a function of shifts in
the electoral environment and intra-movement strate-
gizing. When policy makers have wired a policy posi-
tion into their electoral strategies and developed
party and ideological identities around it, they will
tend to ignore or dismiss evidence of policy dysfunc-
tion. Even after the movement’s electoral stakes in a
policy decline, it remains difficult for movement iden-
tifiers to recognize undermining feedback because of
lingering cultural attachments to the old regime.
Success in changing partisan minds requires a
network that can persuade highly visible movement
members to engage in “identity vouching”: proclaim-
ing that the new perspective is consistent with move-
ment values. This persuasion is an incremental
process that depends on relationships and learning.
It also requires the development of a language that
allows leaders to claim they are applying movement
principles in a new way—that the new position is dic-
tated by first principles, and not moderation—and
without appearing to admit outright that a previous
position was wrong.
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The process we are describing is different than
policy framing, the study of which comes out of
behavioral approaches to politics and is oriented to
mass opinion. Identity vouching is aimed primarily
at movement activists and leaders, rather than the
mass public, and the identity of the persuader is as im-
portant as the content of the frame being deployed.
While one side of the ideological divide may have
an interest in the way that those on the other reconsti-
tute policy meaning, they cannot change this
meaning for them. Transforming policy meaning
works, under conditions of party polarization, only
when the change is recognized by core actors as
“homegrown” rather than an act of moderation or
adoption of the other side’s position.

If there are analytical returns from understanding
the construction of undermining feedback, that sug-
gests that teasing out the conditions for the construc-
tion and institutionalization of positive feedback is an
important future line of theorizing. Such work will
benefit by drawing on “cultural cognition” to link in-
sights from the agendas literature with those of insti-
tutional analysis. Our findings are particularly useful
in shedding light on claims that the policy-making
system is characterized by punctuated equilibrium,
in which attention to an issue will spike suddenly
before fading again."” We do not quarrel with this
claim in general, but argue that there is much more
to the story: Often, the problems that policy makers
discover during periods of “alarmed discovery” have
been carefully and deliberately preconstructed by en-
trepreneurs—in many cases, entrepreneurs who con-
sider themselves allies of those same policy makers.'”*
The discovery only happens after policy makers have
been persuaded that attending to potentially
alarming information is not a threat to identity.
Once this occurs, it is possible for previously stable
policy positions to suddenly shift, as the ideological
meaning that once anchored them gives way, followed
by a rapid tip to a new equilibrium position. So
behaviorally we may still observe something that
looks like punctuated equilibrium, but the mecha-
nism that brings it about may be the result of a very
long intra-movement process that precedes the
punctuation.

Our argument has considerable implications for
the literature on party position change by stressing
the consequences of political success. Having scored
a profound coup with its populist “frontlash” on
crime, the GOP carved out a multidecade advantage
on the issue, one that Democrats ultimately respond-
ed to by converging on the Republican position
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during the Clinton presidency.'” The “bidding war”
process that scholars like Naomi Murakawa have de-
scribed as driving increasingly punitive prison policies
thus resembles the process of “strategic pursuit” that
Kent Weaver analyzed in welfare reform as well (and
roughly at the same time).'”® However, at some
point positive feedback breaks down — a point that
is often overlooked in the “carceral state” literature.'®”
Once Democrats all moved to the Republican posi-
tion (and as new issues like terrorism took up the
“fear space” in electoral politics), the value of the
issue in campaigns disappeared. As this convergence
reduced the political salience of law-and-order poli-
tics, contrarian voices within the GOP were able to
make themselves heard, drawing on issue dimensions
that had been ignored so long as the issue was gener-
ating substantial electoral returns for the party. Figur-
ing out when positive feedback loops break down, and
whether it’s possible to determine this in advance, is
an important future agenda for students of long-
term historical change in policies or institutions.

The final and perhaps most important implication
of our argument concerns theories of the policy
process. For decades, political scientists, students, ac-
tivists, and funders have been trained to think of the
policy-making system in chaotic, uncoordinated,
“garbage can” terms, most famously through John
Kingdon’s classic book Agendas, Alternatives and
Public Policies. But Kingdon’s model was based on a po-
litical system in the mid-to-late 1970s that was very
unusual, an era with low party polarization, a weak ac-
tivist base, and correspondingly low party agenda
control in Congress. Coalitions in this era could
come from anywhere, and members of Congress
and many state legislatures rationally demanded insti-
tutional rules that would allow them to enter into
whatever coalitions they liked.'”® A radically uncoor-
dinated political system provided the institutional
and coalitional conditions that generated “garbage-
can-like” outcomes.
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To say the least, these conditions no longer exist in
the American political system at the national level,
and decreasingly at the state level as well. As is well
documented, roll-call voting in legislatures has
become increasingly polarized over time, and institu-
tional control of the political agenda by party leaders
has gone up in lockstep.'”™ The news media have
become increasingly ideological and likely to rein-
force rather than attenuate ideological identities. Or-
ganized ideological groups are increasingly effective
at using primary elections to police defection from
party orthodoxy. The world of expertise has been
deeply politicized, to the point where there are few
if any sources of knowledge with broad-based author-
ity of the kind that microeconomists and to some
degree scientists had in the 1970s. Finally, there is
greater penetration of party ideological networks
into the world of interest groups: Whereas in King-
don’s time political scientists were worrying that inter-
est groups presented a challenge to parties, today they
are coordinating their action along party lines, with
groups encouraged to sign up for one party team or
the other.

These changes, taken together, provide a very dif-
ferent set of structural conditions for the policy-
making system than in Kingdon’s time. The United
States is now governed by highly disciplined, quasi-
parliamentary parties (especially on the Republican
side) whose tentacles reach deep into civil society
and cut across all levels of government. That does
not mean that the garbage can model is irrelevant,
but that whereas for Kingdon it was a generalized met-
aphor for policy change, today it may be something
closer to a special case.

The garbage can, we should recall, is among other
things a metaphor for how a system processes infor-
mation. In this article we have sought to show how
that process occurs in a system in which information
processing is increasingly bifurcated along partisan
lines—that is, in which it makes more sense to
speak of two separate and, to some degree, rival
systems for recognizing and classifying information.
The emergence of prestigious, consensual bodies of
expert knowledge, which was a very important part
of the explanations for sudden policy change in
areas like deregulation and tax reform, is likely to
be much less important in explaining sudden shifts
in policy. Instead, processes of “meaning making”
within political movements will be more causally
important in the future. That is not to say that exper-
tise and the results of policy experiments are irrele-
vant, but that information generated by these sources
can be ignored for a very long time—perhaps
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doi:10.1017/S0003055411000153.



indefinitely—if not preceded by a shift in the ideolog-
ical valence that policies are understood to possess.
This is not a trivial point from the perspective of
those trying to effect policy change. For example, an
enormous pile of expert studies have been generated
to show that global warming is real and man-made,
but this has not generated policy change because the
meaning of imposing controls on greenhouse gases
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has gone in the opposite direction. It is not the
absence of information that explains the lack of
policy change, but the failure of efforts to shift the
issue’s meaning on the Right, for example, by linking
the issue to terrorism or persuading evangelicals of
the need for “creation care.”'® In a polarized policy
environment, therefore, intra-movement meaning
precedes and conditions information processing.

160. A good example of the failure of intra-movement
meaning making is the “creation care” initiative’s failure to
convince substantial numbers of evangelicals to support anti-
global-warming measures. This shows that, when efforts at
movement position change threaten party coalitional integrity—
as creation care did—we should expect very strong strategic
cfforts to push back against it.
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