_,
.
|
_

Healthism

HEALTH-STATUS DISCRIMINATION AND THE LAW

JESSICA L. ROBERTS

University of Houston Law Center

ELIZABETH WEEKS
University of Georgia School of Law

f..ﬁOEmEUQm
%5 UNIVERSITY PRESS




What Is Healthism?

1.1. INTRODUCTION

The American Health Care Act of 2017 will
£

~ costs to contribute more to the insurance pool. That helps offset all these

costs, thereby reducing the cost to those people who lead good lives, they're

 healthy, they've done the things to keep their bodies healthy. And right now,

~ those are the people — who've done things the right way — that are seeing their
costs skyrocketing.

U.S. House of Representatives, Mo Brooks (Republican — Alabama),

May 4, 2017

ple who “lead good lives” and “who’ve done things the right way” deserve
y less for health care. But people who lead “bad lives” and have done
the “wrong way” deserve to pay more. That attitude is the essence of
lism: permitting — and even encouraging — discriminatory treatment
°d on an individual’s health status.

ealth status, like many prohibited bases for discrimination, often is not
ult of good or bad living, or of doing things the right or wrong way.
conduct that appears voluntary at first blush, in fact, may be the prod-
myriad interconnected factors. This book comprehensively exam-
the pervasiveness of health-status discrimination in law and society
urges that, at least in some instances, such discrimination should not

recognizes a number of “protected categories,” or bases on which
Hm may not be treated unfavorably. Current federal law prohibits
_ﬁmcos (to varying degrees, and in varying contexts) based on race,
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genetic information, religion, military service, immigration status, and age.!
Conspicuously absent from this list of protected statuses, though, is health.
Should the law allow unhealthy individuals to be treated less favorably than
healthy ones? Or should we recognize a new category of impermissible
discrimination?

This book is about discrimination on the basis of health status, or, as we will
call it, “healthism.” Political scientists in prior work have used the term heal-
thism to refer to the government’s establishment of coercive health norms.*
Under that view, human activities are categorized as healthy or unhealthy,
with preference given to the former. Healthy is moral and patriotic, while
unhealthy is immoral and polluted. We do not adopt that meaning of the word
healthism but instead repurpose it to refer to health-status discrimination by
government and private actors. It is a discriminatory “ism” akin to racism,
sexism, ageism, and ableism.3 Distinct from those other protected categories,
however, health status does not presently garner independent legal protection.

Once attuned to the concept of healthism, it is easy to spot examples.
Employers, insurers, health-care providers, retailers, manufacturers, airlines,

* The US Constitution prohibits discrimination on the basis of race, national origin, religion
and — to a somewhat lesser degree — gender, illegitimacy, and, perhaps now, sexual orienta-
tion. The Equal Protection clause of the US Constitution states that no state shall “deny to
any person within its jurisdiction the equal protection of the laws.” US Constitution amend.
14, § 1. Courts have interpreted this provision with varying levels of scrutiny depending on the
impacted group. See 3 Treatise on Const. L. § 18.3(a). While discrimination on the basis of
sexual orientation is not officially deemed a suspect class, US Supreme Court jurisprudence
may open the door to heightened scrutiny of possible cases of such discrimination. See Mark
P. Strasser, Obergefell’s Legacy, 24 Duke |. Gender L. & Pol’y 61, 88 (2016). (“Perhaps in light
of Romer, Lawrence, Windsor and Obergefell, the Court will soon announce that orientation
is suspect or quasi-suspect.”) The First Amendment outlaws religious discrimination by forbid-
ding any law “respecting an establishment of religion, or prohibiting the free exercise thereof.”
US Const. amend. 1. By statute, Congress has limited certain private actors from discriminat-
ing also on the basis of disability, pregnancy, genetic information, immigration status, or mil-
itary affiliation. See Pregnancy Discrimination Act of 1978, Pub. L. No. 95555, 92 Stat. 2076
(codified at 42 U.S.C. § 2000e-(k)) (1976 & Supp. Il 1978); Americans with Disabilities Act of
1990, Pub. L. No. 101336, 104 Stat. 327 (codified as amended at 42 U.S.C. §§ 12101-213 (2013));
Cenetic Information Nondiscrimination Act of 2008, Pub. L. No. 110233, 122 Stat. 881 (codi-
fied as amended in scattered sections of 26, 29, and 42 U.S.C.); Immigration and Nationality
Act § 247B, 8 US.C § 1324b (1996); Uniformed Services Employment and Reemployment
Rights Act of 1994, 38 U.S.C. §§ 430135 (2012).

> Jessica L. Roberts, “Healthism™ A Critique of the Antidiscrimination Approach to Health
Insurance and Health-Care Reform, 2012 Univ. IlL. L. Rev. 159, 171 (2012). (“The traditional
concept of healthism involves the government’s promotion of coercive health norms, and its
attempts to impose lifestyle choices deemed ‘healthy” on its citizens.”)

5 Jessica L. Roberts and Elizabeth Weeks Leonard, What Is (And Isn't) Healthism, so Ga.
L. Rev. 833, 838 (2016); see also Jessica L. Roberts, Healthism and the Law of Employment
Discrimination, g9 Iowa L. Rev. 571, 592 (2014).
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regulators, and public officials increasingly probe our personal lives and data
sources for information that they deem relevant to their operations and inter-
ests. Health information is of particular and increasing interest. Both private
and public actors make decisions about which opportunities to offer — or to
deny — to groups or individuals based on their perceived health, or otherwise
disadvantage subject people labeled as unhealthy.

Consider one university’s plan to require all freshmen to wear Fitbits to track
their steps, heart rates, and fitness activities.* The data are then sent directly
to a central computer at the university, accessible by administrators and fac-
ulty. Oral Roberts University hails the program as a success and notes that
seventy employers have followed suit.s Similarly, retailers and employers may
be able to learn about a woman’s pregnancy, or even her plans to become preg-
nant, based on her buying patterns or changes in pharmaceutical purchases.®
Those examples involve use of otherwise private health information to invite a
host of potentially discriminatory policies. Other examples reveal outright bias
against individuals based on health status. During the 2016 presidential cam-
paign, now President Donald J. Trump commented pejoratively on private
individuals’ disabilities and physical appearances.” Physicians decline to treat
high-need patients. Employers adopt policies against hiring individuals who
engage in health-risky behaviors, such as tobacco use. Reproductive biologists
specifically select against certain chromosomal traits or abnormalities.

Although health-status discrimination is not yet formally recognized, alle-
gations of healthism have generated their fair amount of litigation against a
variety of different kinds of defendants, including employers, health-care pro-
viders, and businesses. Consider six-year-old Mackenzie Gonzalez, who was

4+ Jessica Chasmar, Oklahoma University Requires Freshmen to Wear Fitbit, Track 10K Steps
per Day, The Washington Times (Jan. 11, 2016), www.washingtontimes.com/news/2016/jan/i1/
oklahoma-university-requires-freshmen-to-wear-fitb/; Elizabeth Chuck, Oral Roberts University
to Track Students’ Fitness Through Fitbits, NBC News: College Game Plan (Feb. 3, 2016),
www.nbcnews.com/feature/college-game-plan/oral-roberts-university-track-students-fitness
-through-fitbits-ngo7661.

s Bill Sherman, Fithit Fitness Monitoring Program a Hit at ORU, Tulsa World (Mar. 20, 2017),
available atwww.tulsaworld.com/homepagelatest/fitbit-fitness-monitoring-program-a-hit-at-oru
Jarticle_eaeq1ase-830a-5270-98de-cr1aabaac28d. html.

6 Kashmir Hill, How Target Figured Out a Teen Girl Was Pregnant before Her Father Did,
Forbes: Tech (Feb. 16, 2012), www.forbes.com/sites/kashmirhill/zo12/02/16/how-target-figured
-out-a-teen-girl-was-pregnant-before-her-father-did/#202639476668.

7 JennaJohnson, Trump Attacks Former Miss Universe Who “Gained a Massive Amount of Weight”
and Had “Attitude,” The Washington Post: Post Politics (Sept. 27, 2016), www.washingtonpost
.com/news/post-politics/wp/2016/0g/27/trump-attacks-former-miss-universe-who-gained-a-
massive-amount-of-weight-and-had-attitude/?utm_term=.0701decgs4s4; www.nbcnews.com/
politics/z016-election/trump-s-worst-offense-mocking-disabled-reporter-poll-finds-n627736.
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diagnosed with cancer in December 2008.5 At the time, her father, Yovany
Gonzalez, worked for Wells Fargo in Palm Beach, Florida, as a mortgage con-
sultant. Like many Americans with health insurance, Gonzalez held a policy
through his employer. In August 2010, however, the bank fired Gonzalez, a
mere three days before Mackenzie was scheduled to go into surgery. Along
with his job, Gonzalez and his family also lost their health insurance, leaving
them unable to afford the costly treatment. As a result, the hospital canceled
the surgery. In March 2011, just seven months later, Mackenzie died. In August
2012, Gonzalez filed suit against his former employer, arguing that Wells Fargo
terminated him because his daughter’s health-care costs were too high.

In1994, Sidney Abbott got a cavity. Like most people with cavities, she decided
to go to the dentist. She chose Dr. Randon Bragdon. On her new patient intake
form, Abbott indicated that she was HIV-positive, though asymptomatic. As a
result, Dr. Bragdon refused to treat her in his office. Instead, he agreed to fill her
cavity in the hospital, but Abbott would have to cover those additional expenses
herself. She sued, alleging discrimination on the basis of her HIV status, and
took her case all the way to the US Supreme Court.

Kenlee Tiggeman, who weighed about 300 pounds, was shocked when she
tried to board her Southwest Airlines flight in 2011 and was told she needed
to purchase a second ticket.” According to Tiggeman, Southwest employees
humiliated her in front of other passengers by laughing at her and asking for
proof of her weight. One gate agent apparently told Tiggeman that she was
“too fat to fly.” Tiggeman filed a lawsuit against the airline, which was eventu-
ally thrown out for procedural reasons.

You will learn more about these and many other stories as you read this book.
Were the policies and decisions described fair or rational? Or were they unjust
or intrusive? And what, if anything, should the law do to regulate these prac-
tices? These are the questions that judges, legislators, and policy-makers must
ask themselves. Among developed countries, America spends inordinately
on health care, yet our people suffer poorer health status comparatively.*
"The implications for health-status discrimination, thus, are widespread.

Bonnie Kavoussi, Yovany Gonzalez’s Wells Fargo Lawsuit Alleges Bank Fired Him, Cut
Dying Daughter’s Health Insurance, Huffington Post (Aug. 7, 2012), www.huffingtonpost
.ooa\NoE\om\ou\snzm‘mmnmo.v\oﬁ:v\.mo:Nm_oNl:limSQ.r::r Christine Roberts, Florida Man
Says Wells Fargo Sacked Him Over Daughter’s Cancer Treatment Cost, NY Daily News (Aug. 12,
2012), www.nydailynews.com/news/ational /florida-man-wells-fargo-sacked-daughter-cancer-
treatment-costs-article-1.1134828.

9 Associated Press, Judge Rejects Woman’s ‘Too Fat to Fly’ Lawsuit, Times-Picayune (Nov. 1, 2012),

www.nola.com/crime/index.ssf/zo12/11/judge_rejects_womans_too_fat_t.html.

* David Squires and Chloe Anderson, U.S. Health Care from a Global Perspective: Spending,
Use of Services, Prices, and Health in 13 Countries (The Commonwealth Fund, Oct. 2015),
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Our book catalogs the many ways that government and private entities dif-
ferentiate on the basis of health status and the implications of those policies.
It draws examples from a wide range of contexts, including the protections
offered by civil rights and privacy laws; the Patient Protection and Affordable
Care Act’s rejection of health-status discrimination in private health insur-
ance sales and pricing; and the potential for personal injury law to disfavor the
unhealthy.

We recognize that the law can be a powerful tool to promote wellness and
encourage healthy lifestyle choices. Yet classifying people based on their per-
ceived health can also lead to stigma and compound other disadvantages.
Accordingly, we argue that distinctions based on health are desirable in some
contexts, but problematic in others. Viewing this issue through the lenses of
social advocacy and health promotion, we conclude that sometimes the law
should permit or even encourage health-based distinctions, and sometimes
it should prohibit them as unlawful. We maintain that our approach more
accurately — and more honestly — captures the wide range of concerns facing
law and policy-makers.

This book provides a roadmap for navigating the treacherous terrain of
health-status discrimination. Chapters 1 and 2 define key terms, explaining
more precisely what we mean by the term healthism — answering initial objec-
tions to recognizing new prohibited bases for discrimination, and outlining a
theoretical framework for approaching the problem — which recognizes that
not all forms of differential treatment based on health status are necessarily
healthist.

Chapters 3—5 provide real-world examples. We survey key categories of
existing US laws that partially, but incompletely, address healthism, thus
highlighting the need for a new conceptual framework. In particular, existing
laws protecting privacy or prohibiting discrimination based on disability and
genetic information fail to capture all instances of health-status discrimination
that we would deem undesirable. Health insurance law, much of which is
in flux under a new presidential administration, leaves gaping holes through
which insurers may discriminate based on health status, as in the Mackenzie
Gonzalez example above. Judge-made private law, namely torts and contract,
contain ample opportunities for health-status discrimination.

Chapter 6 outlines a framework, containing a set of factors, for distinguishing
between “good” (or health-promoting) distinctions and “bad” (or healthist) ones.
Thus, the final chapter draws together a critical insight from Chapters 1 and 2

www.commonwealthfund.org/~/media/files/publications/issue-brief/2015/0ct/1819_squires_
us_hlt_care_global_perspective_oecd_intl_brief_v3.pdf.
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that not all instances of health-based differentiations are undesirable or nor-
matively wrong and applies our framework to the various examples of health-
status discrimination from Chapters 3 through s. Indeed, one of the challenges
of recognizing a new “ism” based on health is that treating individuals differ-
ently based on health is not necessarily harmful. In fact, in some cases, health-
status discrimination may benefit the individual or society. Thus, we provide a
blueprint for drawing those distinctions and navigating the divide.

Here, in Chapter 1, we begin with the concept of healthism. We contend
that an entity discriminates on the basis of health status when it distinguishes —
intentionally or unintentionally — based on health in such a way that produces
a normative wrong. Drawing from antidiscrimination theory, we unpack
essential elements of that definition, including “health,” “health status,” and
“normative wrong.” This clear definition of healthism allows us to distinguish
between socially harmful and socially beneficial differentiations based on
health status in later chapters.

1.2. HEALTHISM: THE CENTRAL CONCEPT

The fact that healthism has not already been the subject of widespread legal
regulation begs the question: Why is it problematic? We propose that healthism
matters for at least two main reasons. First, people perceive many healthist prac-
tices to be unfair. In other words, while much of healthism is legal, it still may
raise important — and legitimate — moral concerns. Second, healthist practices
threaten to exacerbate existing social inequalities, including health disparities.
People face real disadvantages-based on their health-related attributes. Rates
of weight discrimination — particularly among women — rival those of race dis-
crimination and permeate all aspects of life, including education, health care,
public life, and employment.* This negative differential treatment has finan-
cial as well as psychosocial implications, with weight discrimination linked to
depression, anxiety, social rejection, suicide, avoiding medical treatment, and
unhealthy behaviors.» Perhaps not surprisingly, this widespread discrimina-
tion likely stems from negative stereotypes that heavier individuals are lazy,
stupid, undisciplined, sloppy, and at fault for their weight.s Yet despite these
beliefs, the support for laws prohibiting weight discrimination has continued

" Jennifer L. Pomeranz and Rebecca M. Puhl, New Developments in the Law for Obesity
Discrimination Protection, 21 Obesity 469, 469 (2013).

= Ibid.

% Rebecca M. Puhl, Young Suh, and Xun Li, Legislating for Weight-based Equality: National
Trends in Public Support for Laws to Prohibit Weight Discrimination, Internat'l |. Obesity 1, 1
(2016).
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to increase among liberals and conservatives alike. A 2016 survey found that
78 percent of respondents support laws forbidding weight discrimination in
employment.*

In fact, eighty-eight percent of Americans believe that employers should
not make hiring decisions based on whether an applicant smokes or is over-
weight.’s Yet despite public opinion, a wide range of employers have adopted
policies that ban hiring nicotine users. Not surprisingly, many viewed the pol-
icies as unfair. One public health professor called nicotine hiring bans “a form
of employment discrimination,” in part because they involve an employer
“making a hiring decision based on a group someone belongs to, not his or
her qualifications for the job.”¢ And a state politician stated that “[e]ven if [the
obesity ban] wasn’t illegal, the policy was discriminatory.”?

In addition to being discriminatory, critics also described the nicotine hir-
ing ban as “an invasion of privacy and really overreaching™® and as “a step
too far” that “extends far too deeply into the private lives of prospective work-
ers.”? Commentators feared that those policies were the tip of the iceberg and
could lead to even more intrusive kinds of actions by employers. One editorial
inquired: “If employers routinely reject people who engage in risky, but legal,
behavior on their own time, what about such things as overeating or drinking

too much alcohol?”>
Permitting healthism could eventually lead to restrictions on all kinds of
private actions because so much of our conduct affects our health,” including

4 Ibid.

5 Rebecca Riffkin, Hiring Discrimination for Smokers, Obese Rejected in U.S., Gallup (July 22,
2014), www.gallup.com/poll/174035/hiring-discrimination-smokers-obese-rejected.aspx.

6 Roberts, note 3, at 571, 592 (quoting Renée C. Lee, Hospitals Turn Away Applicants Who
Smoke, Hous. Chron. (Oct. 19, 2012) (quoting Michael Siegel), www.chron.com/news/houston-
texas/houston/article/Hospitals-turn-away-applicants-who-smoke-3988931.php).

7 Ibid. at 593 (quoting Erin Pradia, Citizens Medical Center Reverses Ban on Hiring Obese
People, Victoria Advoc. (Apr. 12, 2012) (quoting Alex Hernandez), www.victoriaadvocate.com/
news/2o012/apr/ui/ep_citizens_health_og1212_173212).

8 Ibid. at 592 (quoting Renée C. Lee, Hospitals Turn Away Applicants Who Smoke, Hous. Chron.
(Oct. 19, 2012) (quoting Dotty Griffith), www.chron.com/mews/houston-texasthouston/article/
Hospitals-turn-away-applicants-who-smoke-3988931.php).

9 Ibid. at 592 (quoting Editorial: Not Hiring Smokers Crosses Privacy Line, USA Today (Jan.
29, 2012), http://usatodayzo.usatoday.com/news/opinion/editorials/story/2012-01-29/not-hiring-
smokers-privacy/52874348N).

* Ibid. at 593 (quoting Editorial: Not Hiring Smokers Crosses Privacy Line, USA Today, Jan.
29, 2012, hitp://usatoday3o.usatoday.com/news/opinion/editorials/story/2012-01-29/not-hiring-
smokers-privacy/52874348/).

*  Lewis Maltby, president of the National Workrights Institute, has observed: “The more we learn
about the relationships between behavior and health, the more we realize that everything we
do in our private lives affects our health. If employers are permitted to control private behavior
when it is related to health, virtually every aspect of our private lives is subject to employer




8 Healthism

our eating choices, sex lives, recreational conduct, and sleep patterns. Thus,
in addition to fairness, opponents of healthism also raise related concerns
about protecting privacy, respecting autonomy, and avoiding paternalism.
Unchecked, healthism could threaten our ability to freely make decisions
about our private lives.

Healthist practices also demand legal attention because they disproportion-
ately impact certain historically disadvantaged populations.» Health dispar-
ities research from 2016 found that non-white and low-income populations
have reduced health-care access, are less likely to have health insurance, and
are more likely to encounter barriers when seeking health care.s Likewise,
people with disabilities are less likely to receive preventative care, and are
more likely to have poor health outcomes and to engage in unhealthy behav-
iors* Because members of those groups are in poorer relative health, pol-
icies that discriminate based on health status will inevitably have a greater
impact on them. Thus, in addition to the challenges that they already face,
these populations have the added disadvantage of discriminatory treatment on
the basis of health, whether it is in the context of health insurance, employ-
ment, health-care access, public health, government programs, or commerce.
Accordingly, facially neutral policies, such as taxes on tobacco products or sug-
ary soft drinks, may disparately impact certain already-disadvantaged groups.

Further complicating matters is the reality that disadvantaged populations
encounter greater structural barriers to adopting health-promoting behaviors.*
People need resources to purchase healthy food, find opportunities to exer-
cise, quit smoking, and even get enough sleep. Existing literature on social
determinants of health reveals that certain populations encounter roadblocks
on their paths toward healthy living.** Common structural barriers include

control.” Lewis Maltby, Whose Life Is It Anyway?: Employer Control of Off-Duty Smoking and
Individual Autonomy, 34 Wm. Mitchell L. Rev. 1639, 1641 (2008)
* Roberts, note 3, at 616-18.
# Agency for Healthcare Research and Quality, National Healthcare Quality and Disparities
Report: Chartbook on Access to Healthcare (2016).
Disability and Health, Healthy People 2020, www.healthypeople.gov/2020/topics-objectives/
topic/disability-and-health.
¥ Roberts, note 3, at 616-18; Jessica L. Roberts and Leah Fowler, How Assuming Autonomy
Undermines Wellness Programs, 27 Health Matrix 101 (2017).
For example, medical cthicist Harald Schmidt explains: “A law school graduate from a wealthy
family who has a gym on the top floor of his condominium block is more likely to succeed in
losing weight if he tries than is a teenage mother who grew up and continues to live and work
odd jobs in a poor neighborhood with limited access to healthy food and exercise opportuni-
ties. And he is more likely to try.” Harald Schmidt, Kristin Voigt, and Daniel Wikler, Carrots,
Sticks, and Health Care Reform — Problems with Wellness Incentives, 362 New Engl. ]. Med.
€3(1) (2010).

26
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living in a food desert (or a fast food swamp); lacking access to m.mm@‘ affordable
opportunities to exercise like parks or public wooww.m:m not being m.Zm 6 pay
for the child care necessary to make time to exercise or sleep. Rationalizing
healthism as a means to encourage people to be healthy assumes Em.ﬁ.ﬁr@
are in poor health for reasons within their control. We explore Em limits of
personal autonomy to achieve optimal health status throughout z.:m voo.w.
Thus far we have established that healthism is not only potentially stigma-
tizing, unfair, and intrusive but also may perpetuate — or even mo&@ — existing
social disparities, creating further impediments for m_aom&ﬁ_mm%m:ﬁmm&
populations. If we wish to regulate healthism, however, we will first need a
clear definition of precisely which kinds of distinctions based on health sta-
tus may constitute discrimination. Explanations of key components of our
definition — including discrimination, healthy, health status, and normative

wrong — follow.

1.2.1. Discrimination

The first step to a working definition of healthism is to spell out Emommo.:\
what we mean by “discrimination.” In the simple, dictionary sense, to m._m-
criminate simply means to differentiate.”” People then discriminate on a daily
basis. Insurers discriminate based on risk, lenders discriminate based on finan-
cial history, and employers discriminate based on education and mx@maa:ow.
We even discriminate when we choose friends and romantic partners. This
definition of discriminate is what forms the root of adjective indiscriminate,
meaning not selective.® . .
In that sense, prohibiting people from discriminating, or @_mﬁm:.:mv
ing, altogether would be not only undesirable but also nearly E.:uom.w_zo.
Consequently, when we talk about antidiscrimination law, we are _.:mSEZv\
talking about a particular subset of discriminatory actions. MQ which o:wm.u
The answer is the types of differentiation that violate certain important social
norms, typically, fairness and equality. While &moan::m:m:. rm.m a <m_:mm
neutral meaning, frequently when people say an action is “discriminatory

% See The Oxford English Dictionary 757-8 (Oxford University Press, 2nd edn., Homov .Eam:_:m
“to discriminate” as “to divide, separate, distinguish”); see also Robert K. _u::_:é_mnr The
Reverse Discrimination Controversy: A Moral and Legal Analysis 10-11 (Roman mN: Littlefield
Publishers, 1980) (explaining that the term “discrimination” is :EQE:.V\ :Q&m_ ); see also
Roberts, note 2, at 1163; Roberts, note 3, at 591; Jessica L. Roberts, Protecting Privacy to Prevent
Discrimination, 56 Wm. and Mary L. Rev. 2097, 2109 (2015); Roberts and Leonard, note 3, at

# meMWmlSm:mﬁ: The Oxford English Dictionary (3rd edn., 2010) (defining an indiscriminate
person as “not using or exercising discrimination”).
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they mean that the differentiation is somehow wrong or unfair.® In other
words, there is an inherent value judgment. In fact, the legal and political
meaning of discrimination is so widely accepted as pejorative that merely call-
ing something discriminatory may be enough for some people to consider it
problematic. Discrimination is the kind of distinction that goes against the
way at least some people think the world should be. We refer to these viola-
tions of social mores as “normative wrongs.” Thus, for differentiation to be
“discrimination” it must result in a normative wrong. We further consider the
meaning of normative wrong below and in Chapter 2.

Importantly, discrimination is not limited to differentiations that intention-
ally produce disadvantage. Discrimination can also encompass disadvantage
that is unconscious or otherwise unintentional. Antidiscrimination law some-
times allows people to sue for “disparate impact,” when an action or policy
disproportionately harms a particular group, regardless of intent.* Disparate
impact signifies discrimination by result, not by design.» Height requirements
provide a prototypical example. While an employer that requires its employ-
ees to be 577" so that they can properly operate equipment does not intend to
exclude women, more men than woman will be eligible for the position sim-
ply because men tend to be taller.» With respect to healthism, weight require-
ments disparately impact overweight people, and occupational standards may
screen out people who have health conditions like hepatitis that make them
more vulnerable to toxicity. We explore how these kinds of cases have played
out in the courts in Chapter 3.

Next, consider how socially undesirable differentiation operates. One popu-
larsetofframeworks for understanding discrimination isanticlassification versus
antisubordination. On one hand, discrimination can mean merely classifying
people based on a particular protected status — for instance, race, sex/gender,
or disability. On the other hand, discrimination can also signify subordinating
¥ Roberts, note 2, at 1172-4; Roberts, note 3, at 591; Roberts, note 27, at 2109-12; Roberts and
Leonard, note 3, at 839.

See Lex K. Larson, Employment Discrimination, ch. 20: The Basics of Disparate Impact
Theory 2-20 (Matthew Bender, 2nd edn., 2016); see also Roberts, note 2, at 1172-3; Roberts,
note 27, at 2120-1; Roberts, note 3, at 617; Roberts and Leonard, note 3, at 840.

# Alexander v. Choate, 469 U.S. 287, 292 (198s).

# See e.g., Boyd v. Ozark Air Lines, 568 F.ad. 50, 53 (8th Cir. 1977) (holding that a height
requirement of 5'7" has a disparate impact on women and instituting a 5's5" requirement as a
less discriminatory alternative),

Jack M. Balkin and Reva B. Siegel, The American Civil Rights Tradition: Anticlassification or
Antisubordination?, 58 U. Miami L. Rev. 9, 9-10 (2003); see also Roberts, note 27, at 2123-5;
Roberts and Leonard, note 3, at 839—40. There are of course other antidiscrimination para-
digms. See Jessica A. Clarke, Protected Class Gatekeeping, 92 N.Y.U. L. Rev. 101, 145-55 (2017)
(discussing the antiessentialism and anti-balkanization theories of antidiscrimination)
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one particular group or groups — for instance, wmov_.m of color, Soﬁmmr O_M%mo-
ple with disabilities — regardless of intent. Under either mEunomoF. ea _:,WB
produces disadvantage related to a person’s health status. As ém.i_:. explain,
our healthism rubric fits most comfortably under Em m::m:vo&_:m.:o:. view.
Antisubordination focuses on group harm, moo_a:m.ﬂo raise the social mﬁﬂ
tus of historically subjugated populations. >:mmcvo&5wco:.magm.om_m voﬂ
the disparate impact actions described mvo<.m and positive %mmummzﬂ . _ﬁwwm -
ment like affirmative action or accommodations for people with m_mm ilities.
By contrast, anticlassification centers on protected o.EmmmmV wﬁo?.?z:m m:vm
intentional differentiation — good or bad — but not intervening in cases o
inadvertent discrimination. Anticlassification does not, then, support claims
for disparate impact or positive differential Jomd:m:ﬁ . ‘ y
In the case of healthism, we can either describe the socially c:n_.mm:.mZo if-
ferentiation as classifying on the basis of health status or as subordinating peo-
ple deemed unhealthy. Antisubordination would mwmw to moBVﬁ _%.m social
subjugation of people labeled as unhealthy, allowing w_m::.m mow &;EEM
impact and supporting positive differential ﬁ.ﬂwwﬂ:w:r >::&mmm_mom:~ﬂ M\_wcm:
simply outlaw all intentional health-based distinctions, taking a “health-blin
wowwwwsvma&maw have their challenges. With respect to m:am:vo&_%m:ﬁm:ﬁm
people with disabilities, overweight people, mEome‘.mmoEm with mnwm ma
levels of genetic risk, and individuals who are HIV-positive have surely moo_
discrimination in one form or another. It is unclear, however, érm.ﬁrw.ﬁ mwow e
perceived to be unhealthy, as a collective group, rwzm been ﬁwﬁ Soﬂ% oM
widespread social subjugation. Thus, simply Bm_c:m. unhealthy” a prohibite
basis for discrimination may not be workable or desirable. By way of compar-
ison, however, “disability,” which is a legally protected omﬁmoao. isa m.:Eriv\
_UBNM umbrella that encompasses people with a wide range of _me:wsm:?
Therefore, the heterogeneity of the proposed Eoﬁo.ﬁom status does not in and
i ule out possible antidiscrimination protection.
! MMMMMmm&moEW: raises its own issues. First, as we explain in Ovﬁuﬁn 2, not
all intentional health-status differentiations are &mo:B.w:mﬁoJ\. Universally pro-
hibiting public and private institutions from considering .rmm:r could under-
mine efforts to promote and improve health and other MoSm_ goods. Zoﬁ.mo,\mﬁ
anticlassification’s exclusion of unintentional discrimination and aversion to
positive differential treatment are also not well-tailored for healthism. As we

% See Roberts, note 2, at 1174 (explaining that “health-status &maa_:m:m:o:_ can Mvo Eo%mﬂ: of
: Faah i i : ively as

i iscrimi f a protected trait [health status], or alterna
in two ways: discrimination on the basis o th st v
discrimination against a particular disadvantaged group [the sick]”); Roberts and Leonard,

note 3, at 841.



e Healthism

will explain, a number of policies could have a harmful disparate impact.
Moreover, certain kinds of positive differential treatment related to health sta-
tus may be socially desirable. For example, it may be good policy to facilitate
smokers’ access to resources to quit smoking, to provide Medicaid benefits to
pregnant women, and to prioritize sicker patients over healthy ones in donor
organ-allocation decisions. By the same token, insurance coverage policies
covering longer post-partum hospital stays following a caesarean, as opposed
to vaginal delivery, could be said to be healthist despite good, rational, medi-
cally appropriate reasons for the differentiation.

Between the two views of discrimination, our definition of healthism most
clearly tracks antisubordination, but neither is a perfect fit.s While antisub-
ordination and anticlassification are foundational ways of understanding
discrimination, other theories have also been influential. For example, anties-
sentialism rejects the notion that there are essential attributes to any particular
identity category, like race or sex.® For example, someone who essentializes
sex would assume that all women’s experiences of raising children are largely
the same. In reality, however, all of our social statuses — race, sex/gender,
education, class, religion, and so on — shape our lives in interrelated and
overlapping ways. Consequently, there is no “woman’s experience” or “black
person’s” experience that can be separated from a person’s other identities.
To reduce a person to a single aspect of her identity engages in essentialism.
Antiessentialism, then, seeks to dismantle essentialism and to treat individuals
as whole, multifaceted persons.

Essentialism can also occur regarding health. For example, a person with
schizophrenia becomes “a schizophrenic.” Illness involves its own culture and
social meaning, Medical sociologists have long identified the concept of the
“sick role,” which carries with it customary rights and obligations.» Adopting
the sick role exempts a person from normal social roles and absolves her of
personal responsibility for her condition, while obligating her to try to get well
and to seek treatment. If people are blamed for their ill health, however, they
may not be accorded special solicitude or relief when ill. Also, people may
reject the sick role by not wanting to be dependent or to become a “passive
patient.”

When we reduce a person to a single health-related attribute — weight,
smoking, HIV, mental illness, or even cancer — we are engaging in health

% Roberts and Leonard, note 3, at 856—7.
3% Trina Grillo, Anti-Essentialism and Intersectionality: Tools to Dismantle the Master’s House, 10
Berkeley Women'’s L.]. 16, 17 (1995).

37 See Talcott Parsons, The Social System (2nd edn., 1991) (first published 1951) (introducing the
concept of the sick role).
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essentialism. Hence, our theory of healthism is committed to ensuring that we
treat people as full human beings, not simply as their health status.

1.2.2. Health

In considering whether to prohibit health-status discrimination, we must
have a good sense of what health means in the first place. The <<.oHE Health
Organization (WHO) defines health as “[a] state of complete vrv\m_.omr Bw:mmw
and social well-being and not merely the absence of disease or infirmity.”
The WHO definition is a broad, aspirational standard, which we do not m:m
workable on a practical level. If we base our definition of health on /.)\EO s
idea of health, then many of us have never been healthy a day in our r<om_.
Health has both descriptive and normative elements.» On the descriptive
level, definitions of health frequently refer to how well a body functions.
Under this definition, disease or ill health is a functional :B:m:oz.. For
example, someone with diabetes is ill because her body does not efficiently
break down sugar. A person with cancer is ill because her body produces woo
many malignant cells. However, thinking of health in Eom‘m terms requires
agreeing on a baseline level of functioning. That is, it requires a concept of
normalcy.# If I tell you that your blood pressure is 129/82, you FZ@ no way
of knowing whether that number is “high” without the EE& 5?5:.&0:
that “normal” blood pressure is under 120/80. However, what is normal inev-
itably shifts. Humans tend to live longer and to be taller and stronger than
we were a century ago. Thus, the center of the bell curve m_émv\m.aowomv
making functionalism as a means of defining health less stable than it might
initially appear. .
Additionally, functional limitation alone may not always a.mm:: in a person
being labeled “unhealthy.” Para-athletes experience functional limitations
related to their disabilities, but because they are world-class athletes one would
be hard-pressed to call them unhealthy. Likewise, a relatively w.dw:oﬂ .?:oao:m:
problem, like a blister or a cavity, is not typically considered a sign of ill health.#
Definitions of health, therefore, have normative elements. As a result, érﬁr.ﬂ
a particular condition or state is labeled unhealthy will depend, at least in

# Constitution of the World Health Organization (New York, July 22, ﬁﬁm‘y 14 UN.T.S. 18s,
entered into force Apr. 7, 1948 www.who.int/governance/eb/who_constitution_en.pdf; see also

Roberts and Leonard, note 3, at 853. .
# See Christopher Boorse, On the Distinction between Disease and Illness, 5 Phil. & Pub. Aff. 49,

: : 853-5.
2-3 (1975); see also Roberts and Leonard, note 3, at 853 .
w© _mommwmomw.mWovna, Health Law as Disability Rights Law, 97 Minn. L. Rev. 1963, 1978 (2013).
#  See Roberts and Leonard, note 3, at 855.
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part, on the perceived desirability of that status.# Consider an overweight per-
son with no accompanying health issues. She may be considered “unhealthy”
based on her weight even without any functional limitations, simply because
society deems being overweight undesirable. The “Health at Every Size”
movement is a reaction to the common conception that being overweight in
and of itself constitutes poor health. Health is, at least to some extent, in the
eye of the beholder. It bears emphasis that all definitions of health (including
functionalist ones that require setting a norm) are socially constructed.

But the fluidity of what constitutes health aside, our project requires us
to have a workable definition. Because we all experience unwanted bodily
malfunctions — such as acne, headaches, occasional insomnia, or situational
anxiety — we also include an element of severity to provide clearer boundaries
for the degree of poor health that may be the basis for antidiscrimination claims.
Combining both descriptive and normative elements, we define “unhealthy”
to mean having a condition — typically related to a functional limitation of
a certain degree of severity — that the individual or society regards as unde-
sirable.# For example, suppose a person is infertile, meaning that person’s
reproductive system is not functioning properly; however, we would not con-
sider her unhealthy unless she desires to bear children, or society deems it
undesirable to be infertile. The social undesirability of certain conditions may
vary by culture, geography, or point in time.

1.2.3. Health Status

Healthism includes discrimination against people labeled as unhealthy, under
the definition above. A more radical feature of our healthism project is extend-
ing our definition to include discrimination on the basis of “health status,”
including not only individuals suffering from recognized, “static” health
conditions but also individuals who engage in behaviors associated with poor
health. Expanding the scope of our project in this way presents challenges
because any number of behaviors, habits, conditions, opportunities, experi-
ences, and exposures may bear on our health. Thus, to say that a particular
entity adopts a policy that discriminates based on “health status” in this more
inclusive sense, we must clearly define that term and its boundaries.

As noted, our definition of health status includes both health-related traits
and health-related conduct.# Health-related traits, as we use the term here,

#  Christopher Boorse, On the Distinction between Disease and Illness, 5 Phil. and Pub. Aff. 49,
50-7 (1975); see also Roberts and Leonard, note 3, at 853-6.

% Roberts and Leonard, note 3, at 85s.

# Roberts, note 3, at 604-7; Roberts and Leonard, note 3, at 858-61.
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mean static conditions. Diagnosed conditions, medical records, and genetic
test results are all traits. Nicotine use — particularly smoking, which has been
linked to so many potential health problems — is the paradigmatic health-related
conduct. By the same token, drinking alcohol, not wearing a seatbelt, skiing,
mountain climbing, tanning, and having stressful jobs or relationships may also
expose individuals to greater health risks. Accordingly, all these habits, vmrmﬁ.oa.
and activities may be considered “health statuses” for purposes of our definition.
Indeed, the modern understanding of health recognizes that virtually
everything we do impacts our health. If nutritionists and physicians recom-
mend drinking eight glasses of water a day, but I do not follow this advice,
should I be considered “unhealthy”? If I could prove that I was discriminated
against based on my low water consumption, would I have a case for health-
ism? We think not. Just as we qualify our definition of “unhealthy” based on
severity (thereby generally excluding conditions such as cavities and acne), we
also limit the category of health-related conduct to activities tending to corre-
late with serious health conditions deemed undesirable by the individual or
society. Accordingly, working in stressful or high-risk workplaces could be con-
sidered health-related conduct for purposes of our definition. Stress can lead
to debilitating anxiety, heart disease, and general reduction in immune system
functioning — conditions that most people consider undesirable. A more dra-
matic example is a victim of an abusive relationship, the stress of which can
lead to a range of physical and psychological health conditions. -
Including health-related conduct is consistent with modern m:a%.moza_wm,
tion theory. Historically, antidiscrimination law has been largely qm:.oo.:gp
focusing protecting characteristics deemed “immutable.” The rationale is that
it is unfair to disadvantage someone for something outside of her control.# H.m
a person chooses, causes, or could change the attribute, however, that trait
would not warrant antidiscrimination protection. Whether intentional or
not, focusing on immutability encourages people to alter their behavior or to
assimilate to avoid facing disadvantage. We join leading scholars in rejecting
immutability as a justification for antidiscrimination law.+
Immutability does not lend itself to healthism because so much health sta-
tus relates to conduct and, therefore, is potentially mutable. Despite the chal-
lenges that our expanded definition presents, including conduct is .mmmm:m& to
our project. Drawing a line between traits and conduct would be difficult and
artificial, Health-related traits and health-related behavior necessarily overlap;
many of our traits are the results of our conduct. Smoking may lead to lung

s Jessica A. Clarke, Against Immutability, 125 Yale L.]. 2, 4 (2015).
4 Ibid.
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cancer. Eating sugary foods may lead to diabetes. Drinking alcohol may lead
to liver disease. The connection between traits and conduct could even extend
to the cellular level. We all acquire our DNA by chance from our parents. This
genetic information is then a static trait. But it is not that simple. Although
much of our genetic information is fixed at birth, our conduct can also affect
our DNA. It can impact both our gene structure through epigenetic changes
and mutations and how our genes function (or malfunction).# Differentiating
the trait from the underlying conduct can present a serious challenge.

We also reject perceived voluntariness as a touchstone for protected status.
While holding people accountable for their health-related conduct resonates
with the American ideal of personal responsibility,# the social determinants
of health and the limits of autonomy demonstrate that not all actions are truly
voluntary.# Returning to the domestic violence victim: If she stays in the abu-
sive relationship, is that voluntary? Should she be denied any protection from
discrimination for the resulting health conditions? If someone remains in a
high-stress job due to financial and job-market constraints, is that voluntary?
If a person cannot lose weight because she cannot afford healthy food and
lacks time and access to safe exercise options, is she overweight by choice?
Additionally, even voluntary conduct might warrant protection if it is private,
legal, and does not affect others.

1.2.4. Normative Wrong

We have now almost arrived at a workable definition of healthism. Healthism,
as we define it, means both intentional and unintentional differentiations
that disadvantage people based on either their health status or their per-
ceived unhealthiness. We focus on a broad range of disadvantaging treatment,
including policies, practices, or patterns of behavior that are part of an organ-
ization’s structure, such as an employer’s general refusal to hire elderly or
overweight workers. But even these limitations are not enough. People who
have not graduated from college face clear disadvantages in employment, but
few would call that discrimination. And it is not about being rational either.
An employer who refuses to hire graduates of the University of California—Los
Angeles because the company’s president went to the University of Southern
California would be discriminating arbitrarily, yet the policy would violate no

7 See Mark Rothstein, Yu Cai, and Gary E. Marchant, The Ghost in Our Genes: Legal and
Ethical Implications of Epigenetics, 19 Health Matrix 1 (2009).

Roberts and Fowler, note 25

# Ibid.; Roberts and Leonard, note 3, at 893—4.

8

What Is Healthism? 17

law.5°> Here we return to the meaning of discrimination, focusing now on its
normative implications. We ask, what makes disadvantaging people based on
health status wrong? -

Often the distinguishing factor between wrongful &mo:q::m.:o:. and
socially acceptable differentiation is the basis of the m._moH._BSmro: itself.
Whether a status warrants antidiscrimination protection is ?mr_.v\ owzﬁ.oxfmr
and dependent on culture and historys* Prohibited bases for n__mo:BEmzo:
usually have personal or social significance or have _umma ..%m foundation .Om
past subordination.®* Race and ethnicity, mox\mm:mmﬁ religion, mm@.m:m dis-
ability are well-accepted antidiscrimination categories.’® The question then
remains, should the law prohibit discrimination based on health mSE.mm

It would be easy to fall back on the disparate impact %mﬁ,r.mm_?_wa .rmm
on other protected bases like race or disability to justify m.::%mo:BEmro:
protection. That approach, however, does not require looking .8 health sta-
tus as an independent basis. In other words, the fact that certain groups are
disparately impacted because of their health status does not m:méﬁ,%m. ques-
tion whether healthism constitutes its own independent form of m_mo:::wm-
tion.s+ Importantly, health-status discrimination does not always overlap with
already-recognized forms of discrimination. S .

As explained earlier in this chapter, existing m:c%m.o::ﬁ_m:o:._%00:.8 do
not neatly apply to healthism. Healthism is not categorically undesirable in the
same way racism is. Moreover, health status encompasses not only groups and
traits — the familiar territory of antidiscrimination laws — but m_mo.oow%._ow ,%2
just because healthism does not fit squarely into an existing .m:z&mo:n::m:o:
paradigm does not mean that it fails to generate a :o,:ﬁms.m wrong. In fact,
as we discuss at length in Chapter 2, healthism can violate important values

© is ex: iginally appeared in Roberts, note 27, at 2110.

M_ MMMV\QM__MWMMMMW:%,\NW&_ W\E»& Wrongful chlﬂzm:amm: gwo.:m.u.. Biases, w&@ﬂ&%m
Stereotypes, and Proxies, 141 U. Pa. L. Rev. 149, 153 (1992) ( ﬁ,?a line va.gnM: %B:WM:. ﬂ.ﬂ-
acceptable discrimination is, in most cases, difficult to locate with precision m.om.:mm i z_m ﬂ Mm-
torically and culturally variable.”); see also Roberts, note 2, at 11723 Qﬁos.m_:m various illusf
tions of how the distinctions among discrimination rely on o.:_ﬁ.:,m .m:,m r_mﬁoa.v% WOVQ..? :n.%m
27, at 2110 (“Often the determination of whether a @Eomo.a is discriminatory in ?o vn_oaﬁwé
sense turns on whether the conduct in question leads to disadvantage on the basis of m.orm&.ﬂ
teristic that either has personal or social relevance, or has been the basis for systematic socia
subjugation in the past.”); Wovﬂ% and %Mo:m&vm :iaﬁwV at Mmm%

5 note 27, at 2110-12; Roberts and Leonard, note 3, at 539.

53 WMWMHH :om M? at 2110 (citing Civil Rights Act of 1964 § 703(a), £ US.C. § Noooo.w.NAmv
(2006); Americans with Disabilities Act of 1990 § 102(a), 42 U.S.C. § 12112(a) (200 ); Age
Discrimination in Employment Act of 1967 § 4(a), 29 U.S.C. 623(a) (2006)).

s+ Roberts and Leonard, note 3, at 856.



18 Healthism

related to welfare, equality, liberty, and justice. Running afoul of these values
is precisely what makes a health-based differentiation “wrong.”

1.3. ANTICIPATED OBJECTIONS TO HEALTHISM

We recognize several important challenges for a theory of healthism, includ-
ing some issues that we have already flagged: the heterogeneity of “health sta-
tus” or the “unhealthy”; the inclusion of arguably voluntary behaviors bearing
on health and the associated difficulty of determining what conduct is truly
voluntary; the intersectional nature of health and health-status discrimination
with other traits and bases for discriminatory treatment; and the existence of
established legal protections for overlapping conditions, including — but not
limited to — disability, pregnancy, genetic information, and age. Perhaps the
biggest challenge to our project, however, is the fact that differential treatment
based on health-status, in more than a few cases, will not be deemed norma-
tively wrong.

Consider an employer’s policy to refuse to hire tobacco users or obese work-
ers. The employer undoubtedly singles out groups of potential workers, based
on their health status, for less favorable treatment — namely, refusal to hire.
Thus, there is (1) differentiation (2) based on health status. The harder ques-
tion is whether there is a normative wrong. The employer may argue that its
hiring policy is utterly rational because it could readily anticipate that workers
with those particular health statuses will be more expensive to insure; more
likely to become ill and miss work; and less productive due to slower mobility,
physical discomfort, and the need for smoke (or other) breaks. Because there
are good reasons for the discriminatory treatment, the employer might assert
that the policy should not be deemed healthist. As we discuss in Chapters 3
and 6, under our four guiding principles of health welfare, health liberty,
health equality, and health justice, we reach a different conclusion for this
example.

By the same token, the long-standing practice of health insurers before the
Patient Protection and Affordable Care Act of 20105 (ACA) - the signature
congressional health reform law enacted under President Barack Obama, dis-
cussed in depth in Chapters 3 and 4 — was to make decisions about which indi-
viduals to cover and how much to charge in premiums, based on individual
risk profiles. Risk profiles include detailed personal information about existing
health conditions, genetic predispositions, age, sex/gender, geography, weight,

% Patient Protection & Affordable Care Act of 2010, Pub. L. No. 111-148, 124 Stat. 19 (2010),
available at www.gpo.gov/fdsys/pkg/PLAW-11publiy8/pdf/PLAW-11publig8.pdf.
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employment, education, and other demographics — essentially, any data that
would help an insurer predict an applicant’s likelihood of using covered med-
ical care. This practice of “experience rating” is commonplace in insurance.
To issue a life insurance policy, for example, insurers typically require a phys-
ical exam. The insurer bases its decision of whether the person is an insurable
risk and how much to charge in premiums on its estimate of life expectancy
relative to the term of coverage. Likewise, automobile insurance policy pre-
miums are lower for individuals with safe driving records, and auto insurers
use statistical predictions based on age, sex/gender, and other demographics.
Flood insurance may be unavailable or very expensive for a homeowner living
in a flood plain (absent federal subsidies®®).

Experience rating seems eminently rational. To be sure, health insurers
would prefer not to insure individuals who are already ill or who are very
likely to become ill. Viewing insurance as financial protection against unex-
pected risk, such an individual would hardly be considered insurable. There
is no longer an unexpected risk but, rather, a known need for medical treat-
ment. Even if an insurer were to issue a policy to someone with a known
health condition, the insurer would rationally prefer to charge higher pre-
miums to cover the greater risk — or, in the case of someone who is already
sick, the certainty — of using medical care. By contrast, health insurers
would prefer to insure individuals with little risk of needing health care
and could offer them policies that cost less because the predicted exposure
is much lower. .

For an insurance risk pool to function properly, insurance companies
require a mix of “good” (or low) and “bad” (or high) risk individuals. The
low-risk individuals pay premiums in an amount that may well exceed the
cost of medical care that they end up using. But if they are risk-averse, they
may prefer paying an amount certain on a monthly basis rather than facing
the uncertainty of unexpected catastrophic costs. The high-risk individuals
may well use more medical care than they have paid in premiums, but the
surplus premiums from the low-risk individuals end up covering those costs,
as well as the insurers’” overhead and profit. Depending on the composition
of the risk pool, the insurer may have to increase premium rates across the
board to generate adequate reserves to cover the costs of medical care utilized
by the insured individuals. Even with decently accurate risk predictions and
corresponding premium rates, and a balance of good and bad risks, insurers

% See, e.g., National Flood Insurance Program, 42 U.S.C. § 4ou (2012); The National Flood
Insurance Program, FEMA, www.fema.gov/national-flood-insurance-program (last accessed

June 28, 2017).
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themselves may be concerned about unexpectedly high claims from the indi-
viduals whom they insure. Accordingly, they may purchase reinsurance or
“stop-loss” coverage — essentially, “insurance for insurers” — to reduce their
own financial uncertainty.

Another element of insurable risk is that the loss is outside the insured’s
control. For that reason, life insurance policies typically exclude coverage for
suicide, and liability insurance policies typically exclude coverage for inten-
tional harms. Insuring such actions may lead to “moral hazard,” meaning
the increased tendency of individuals to engage in certain activities if they
know that they are insured. In health insurance, moral hazard may mani-
fest as individuals seeking more medical care than they would if they were
uninsured. That tendency may be desirable, as in the case of preventive or
diagnostic treatment, or undesirable in the case of emergency room care for
nonemergency conditions. Health insurers “check” moral hazard by requiring
copayments from the insured at the time of service, or applying deductibles,
which require the insured to cover a certain amount of cost before the policy
coverage kicks in.

The point of this discussion is that there are ample rational reasons for
health insurance companies to discriminate based on the health status of indi-
viduals whom they choose to insure. The prevailing model of insurance —
described in more detail in Chapter 4 — has long allowed experience rating in
health insurance, as in other insurance contexts. The common law of private
contracts — discussed at greater length in Chapter 5 — also largely privileges
such practices, allowing private individuals to choose with whom they do busi-
ness. But an insurer’s refusal to sell a policy to someone who is ill operates,
quite explicitly, as (1) differentiation (2) based on health status. On the ques-
tion of normative wrong, insurers and free-market libertarians would argue
that there is none. First, a health insurer should not be expected to insure
against known health conditions. Moreover, low-risk individuals should not be
expected to subsidize medical care provided to high-risk individuals. Finally,
charging the same premiums regardless of how much medical care an indi-
vidual uses only exacerbates moral hazard. What incentive — aside from safety
and some sense of moral or legal duty — do I have to avoid traffic law violations
if my auto insurance rates will not rise as a result?

To argue that experience rating in health insurance is normatively wrong
and, therefore, healthist, we must espouse a different view of health insur-
ance, as the framers of the ACA did. Instead of health insurance being a way
for individuals to protect themselves against unknown financial risks, health
insurance instead is a way for society to provide access to essential medical
care to a substantially larger portion of the population. By design, low-risk
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individuals subsidize high-risk individuals. Thus, this account of health insur-
ance seeks to improve the health of the community and views access to health
care as more of an entitlement than a privilege. Again, under our guiding
theoretical principles, on balance, we deem experience rating in health insur-
ance healthist.

Another argument against recognizing healthism is that policies that appear
discriminatory may actually be health-neutral. For example, a commercial air-
line’s decision to charge obese passengers for two seats may not discriminate
based on health-status but, rather, is a health-neutral policy that charges pas-
sengers for the number of seats they occupy and are thereby ::mé:m.&_o to
be sold to other customers. By the same token, it would not be discriminatory
against parents to charge for two seats even if a toddler ends up 5. her par-
ent’s lap, instead of the seat purchased for her, during the entire m_mg. The
charge for two seats merely reflects the lost opportunity to sell the child’s seat
to another customer. The reason for the differential treatment is about the
number of seats, not about health status.

Similarly, in personal injury, or tort, law, we explore examples of ::rmm.:g\
defendants who have injured another person by transmitting a contagious
disease or who have performed a duty — such as medical treatment — with a
health impairment. If those defendants are held liable for the harms that they
inflict, one could say that they are treated unfavorably based on their health
statuses. On the other hand, one could argue that they are being held to the
same standard of care as a healthy person and fall short of that standard by fail-
ing to take reasonable precautions. The reason for the verdict in mm<on. of the
plaintiff is, therefore, not about the defendant’s health status but her failure to
exercise reasonable care under the circumstances. Recall that we include not
only intentional, but also disparate impact discrimination in our definition.
We explain whether, and why, some of these facially neutral examples never-
theless are healthist in Chapter 5. .

Readers may also balk at including certain activities, in particular, smoking,
as prohibited bases for discrimination. Our definition would seem 6 .@SHQ
an adult engaged in a habit linked to a variety of serious health conditions for
the individual and those around her, just as it would cover a child diagnosed
with type 1 diabetes. Are we prepared to defend a civil rights law for smok-
ers? Many may readily agree that the child should not be denied a health
insurance policy or access to blood-sugar monitoring equipment. But should
smokers receive similar protection? The short answer is — sometimes. We do
not propose across-the-board legal protections for smokers but conclude that
certain anti-smoking policies and laws are healthist. Specifically policies that
are based on animus or unfair stereotypes, unduly infringe on private conduct,
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fail to improve health or promote healthier choices, reduce access to health
care, or deepen disparities are normatively wrong and, therefore, healthist.
This discussion demonstrates that our approach to healthism is fluid. That
Auidity may strike some readers as unworkable and hopelessly indeterminate.
Stigma and stereotypes are social constructs that may change over time. Could
a policy that is healthist today not be so tomorrow? Some of our factors turn on
whether a particular law, policy, or practice is effective. Does smoking, in fact,
decrease when taxes on tobacco products are increased? Must we then wait for
scientific testing of that question before clearing the policy as non-healthist?
We recognize these and other challenges with applying our rubric, but we

emphasize that what we offer are guideposts and factors for consideration,
not a definitive, one-size-fits-all remedy. Our flexible framework is akin to the
reasonable care standard in the law of negligence. Under tort law, a defendant
may be deemed negligent, and therefore liable for injuring another, if she
fails to exercise reasonable care under the circumstances. What counts as rea-
sonable care, however, may be different from one place and time to another.
Moreover, some formulations of reasonable care turn on a cost-benefit analy-
sis, comparing the cost of prevention to the quantum of safety gained. Those
elements may also change with new science and new technology, just as our
conclusions about the health effects of various strategies to reduce tobacco
usage may change. Nevertheless, courts and juries can — and do — draw con-
clusions about what constitutes reasonable care under the circumstances. The
broad contours of tort law provide guidance for other actors aiming to conduct
themselves in such a way to avoid liability. Similarly, we believe that our flex-
ible approach to healthism will provide guidance to government and private
actors seeking to avoid acting in healthist ways. To be sure, healthism is a
complex, multilayered concept.

Understanding Healthism

2.1. INTRODUCTION

In Chapter 1 we considered both the reasons for and the major A.v_u_.aomo:m to
recognizing healthism as a form of discrimination. While rmw:?mﬂ can _.nmm
to a number of social ills, there are still many good reasons to differentiate
based on health status. Must we forgo those potential benefits to avoid the
potential harms? We respond with a resounding: “No.” .

As we explore in Chapters 35, current legal protections leave much socially
undesirable healthism unaddressed. Yet we do not want to discount the value
of some health-status differentiations. To that end, we believe it is wommmE@ to
distinguish between “good” (or socially desirable) health-status distinctions
and “bad” (or socially undesirable) health-status discrimination.

With respect to the “good” category, we recognize that ram:r-%wgm
differentiations can generate welfare or utility, facilitate healthy decision-
making, reduce health risks, lower costs, and lead to better health care and
increased access. When individuals have the ability to make meaningful
choices about their health and health care, distinguishing on the basis of
health can actually have a positive impact. Namely, health-status differen-
tiation can create incentives for people to improve their own — as well as
society’s — health. '

“Bad,” or healthist, distinctions can have serious negative consequences.
Healthist laws and policies may be the result of animus, rather than %ozmﬁ.
ful, evidence-based policymaking. Moreover, even if not motivated by ani-
mus, healthism can express a view that people who are unhealthy have lower
social value, leading to stigma. Healthism can also worsen health outcomes
and create or perpetuate health disparities. It can punish people for Eo: pri-
vate conduct. It can even impede access to health care or undermine the
ability to make healthy decisions.
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In this chapter, we provide a theoretical framework for distinguishing
socially beneficial health-based differentiations from socially damaging heal-
thism. This chapter describes the guiding principles underlying these subtle
distinctions. In Chapter 6, we apply these principles to a working paradigm,
testing it against discrete examples. In broad-brush terms, if distinguishing
based on health actually improves health, lowers costs, and reduces dispari-
ties, it would be hard to judge that conduct as healthist, at least by our defi-
nition. Our approach permits and encourages health-status distinctions that
promote wellness, healthy decision-making, and access to health care. On
the other hand, our approach discourages health-status differentiations that
are based in animus, create stigma, intrude on private conduct, limit access
to health care, impede the ability to make healthier choices, generate poorer
health outcomes, or exacerbate existing health disparities. When a health-
status distinction neither harms nor helps, we remain neutral. But how are we
to know the difference?

2.2. GUIDING PRINCIPLES

Our definition of healthism from Chapter 1 includes a normative wrong.
In other words, a “healthist” law or policy must offend some core norm or
value. We offer four governing principles to guide this analysis: (1) health
welfare, (2) health liberty, (3) health equality, and (4) health justice. We do
not attempt to rank these principles in terms of their relative importance.’
To be sure, some people may believe that health liberty should always carry
the day, while others may be strict health egalitarians. And certain circum-
stances may implicate one of these four principles over the others. If a par-
ticular practice violates all of these values, however, we can safely say that it
is healthist. Likewise, if a health-status differentiation advances all of these
values, that result is strong evidence that the policy is not only nondiscrim-
inatory but also socially desirable. Of course, those examples are the easy
cases; the hard cases are ones in which the guiding principles point in differ-
ent directions. When these values conflict, the categorization as “healthist”
or benign is less clear.

1

It would appear that Cass Sunstein agrees with this type of approach to policymaking. See
Cass R. Sunstein,-The Ethics of Influence: Government in the Age of Behavioral Science 4
(Cambridge University Press, 2016) (explaining that “it is often possible to make progress by
bracketing the deepest theoretical questions, and by seeing if some approaches compromise
none of the values and can attract support from people who are committed to all of them, or
who are uncertain of their relationship”).
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2.2.1. Health Welfare

One important consideration when distinguishing benign considerations of
health status from socially damaging healthism is whether the health-based
distinction benefits society as a whole. In other words, does it produce net
social welfare?

Considering how something affects the common good is an mxmBEm.Om one
well-accepted form of welfarism: classical utilitarianism. The utility principle
secks to facilitate the greatest good for the greatest number. As Jeremy Bentham
famously explained, an action is moral when its tendency to increase @6. com-
munity’s happiness exceeds its tendency to lower the community’s rmmm_:wm.m.w
Bentham further opined that the ability of a law or policy to generate utility
is the “measure of the Government.” For utilitarian welfarists, maximizing
utility or welfare should be the ultimate goal of law- and policy-makers. .

Conversations about welfare maximization frequently employ the notion
of efficiency. While the utility principle describes how governments .mro.:E
function, efficiency captures the kinds of outcomes they produce. Cm_:m:m:.m
believe that regulations should put resources to their most efficient use: maxi-
mizing the benefit to society, while minimizing the costs. Cost-effectiveness is
then a decidedly welfarist concern. A utilitarian view of tort law, for example,
would impose liability only when the cost of additional precautions is cheaper
than the amount of safety — or accident avoidance — to be gained. If we held
people liable whenever they failed to take safety precautions, even érm,: the
amount of safety gained was relatively minimal, the result would be ineffi-
cient, wasting societal resources and, thereby, reducing overall social ém:mﬁn.
Accordingly, we do not require all cars to drive only Z\o:Q-m,\m. miles per
hour. While that precaution might reduce the number and severity of auto-
mobile accidents, it would cost society in terms of other things we value, such
as timely movement of goods and services, driving enjoyment, fuel efficiency,
and time spent on other endeavors.

In the context of health, increasing social welfare might mean raising average
life expectancies and improving quality of life, whereas B::Bi:m costs would
entail lowering risks and reducing expenditures. Thus, oomﬁ.@mmogw:nmm alone
may not justify classification based on health status. With the E_mg.o_v\ H.mom:ﬁ
rise of neoclassical economics, monetary gain became a major criterion in the
welfare calculus. Previously, utilitarians tended to focus on maximizing happi-
ness and minimizing suffering 3 Today, many welfarists look to whether a given

* Jeremy Bentham, An Introduction to the Principles of Morals and Legislation 7 (Clarendon

Press, 1907) (1789). .
3 James Fieser, Moral Philosophy through the Ages (2001), www.utm.edu/staff/jfieser/class/300.
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policy satisfies a person’s preferences to determine whether it enhances welfare 4
The idea is that if each individual maximizes her own welfare, then, in the
aggregate, social welfare will be maximized. But regardless of how you define
welfare, other competing yet important values still exist. As we discuss later in
this book, even welfare-enhancing health-status differentiations may raise con-
cerns related to privacy, autonomy, equality, and justice.

Another important consideration in welfare analysis is externalities.
Externalities are costs or benefits that affect third parties.s For example, a fac-
tory located close to a residential area may produce pollution that bothers
the neighboring homeowners. That pollution is a negative externality.t The
factory may be increasing its and consumers’ welfare by producing goods
that consumers desire and purchase, but the residential neighbors” welfare is
reduced because of the pollution. Unhealthy behaviors also can impose nega-
tive externalities, as others may be forced to bear the costs of another person’s
health-related decisions. M. Todd Henderson has argued that employees who
smoke impose externalities on their coworkers, in the form of either higher
health insurance premiums or lower wages.” Smoking may impose further
costs on the corporation and its sharcholders through reduced productivity
and higher health-care costs. These externalities produce inefficiencies and
reduce overall social welfare. The goal, then, of law- and policy-makers is to
make sure that we all fairly bear — or, in the words of economists, internalize —
the costs that we create. The factory, for example, would need to pay the
homeowners an amount that represents the value of the pollution-free air that
they are giving up and incorporate that cost into the price of its product.®

Because individual preferences are frequently the modern measure of wel-
fare, it would seem that laws or policies that ignore individual preferences
would undermine welfare. Sometimes policies designed to promote health
will be contrary to the individual’s - at least short-term — wishes, making the
intervention arguably paternalistic. For instance, while a person might crave

# See Connie S. Rosati, Persons, Perspectives, and Full-Information Accounts of the Good, 105
Ethics 296 (1995) (defining preferentism); see also Matthew D. Adler, Happiness Surveys and
Public Policy: What's the Use?, 62 Duke L..J. 1309, 1511 (2013) (defending preferentism); Daniel
Haybron, The Pursuit of Unhappiness 34 (Oxford University Press, 2010) (describing preferent-
ism as “the theory to beat”).

5 John Black, Nigar Hashimzade, and Gareth Miles, Externality, A Dictionary of Economics

(Oxford University Press, sth edn. 2017).

Mark Seidenfeld, Microeconomic Predicates to Law and Economics 63—4 (Lexis Nexis, 1996).

7 M. Todd Henderson, The Nanny Corporation, 76 Univ. Chi. L. Rev. 1517, 1518 (2009).

& Ibid.

9 See Lindsay J. Thompson, Paternalism, in Encycl. Bus. Ethics and Soc’y 1 (Sage Publications,
Inc., Robert W. Kolb ed., 2008) (explaining that paternalism infringes on autonomy with the
intention of protecting or benefiting the individual)
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a cupcake or a cigarette in a given moment, she <<9.HE CEEE@_% prefer to be
a thinner nonsmoker in the longer term. A paternalistic policy oo:_m outright
ban cupcakes or cigarettes or it might just increase the costs of eating vmwm.m
goods or smoking in such a way that alters someone’s mro:v..aaa E&Qm:oom. in
the name of moving her closer to the long-term goal of So_mz._omm or maof:m
cessation.”® Not surprisingly, given the popularity of :oo&mmm._om.z economics,
welfarists tend to be anti-paternalistic, or at least they would limit paternalism
to situations in which one’s preferences could harm someone else, woﬁ merely
oneself.* That view might justify requiring a person to be immunized, even
against her will, but not to require her to lose Smwmrr:.

In certain cases, however, paternalistic interventions can generate Smw
social benefit, consistent with welfarism. Consider the trend of sﬁo_um.ono 21
laws, which increase the legal age for buying tobacco products from Q.mram:
to twenty-one years of age. While a nineteen-year-old might <.<m:.ﬁ.8 light up
a cigarette, these laws would prohibit her from simply walking _:ﬁo‘m con-
venience store and buying a pack. To the extent that they undermine Em
preference of some young people to smoke, Tobacco 21 Fim. are paternalis-
tic. Importantly, however, they do not make underage smoking E@m&w Eov\
merely make it harder for anyone under the age of twenty-one to obtain ciga-
rettes. Tobacco 21 laws are one example where the costs may be well worth the
benefits. To start, we as a society do not value smoking highly, let alone under-
age smoking, and evidence shows that increasing the smoking age can reduce
the smoking rate and the purchasing of cigarettes.” The long-term health v.n:-
efits at both the individual and population levels would appear to outweigh
any concerns about paternalism or short-term welfare loss experienced by the
eighteen- to twenty-year olds who can no longer purchase tobacco @8@:.0%.
In short, Tobacco 21 laws appear to increase net social welfare. In wmm_c.o:q
such laws are potentially in the smoker’s long-term best interest, even if against
her short-term individual preferences. o

But the devil is in the details. Simple predictions about how policies H.Em_:
affect individual behavior and social welfare may not play out as predicted.
Take one particularly provocative study on the impact of cigarette taxes on

© See generally 1. Glenn Cohen et al., Nudging Health: Health Law and Behavioral Fconomics

hns Hopkins University Press, 2016).

B mmuomw.m o>mu Epstein, In Defense of the “Old” Public Health: The Legal Framework for the
Regulation of Public Health, 69 Brooklyn L. Rev. 1421 (2004). . ‘

2 mow a wellstated contrary view, see generally Lindsay F. Wiley et m_.w ,.S.Sm Your ZQMSM
Choice, Paternalism and Public Health in the Age of Personal w.@mwozm&%? 4 J.L. Me ﬁ.#
Ethics 88 (2013), <<€<<.mmr:a.onm\-:n%m\n_oiaommm_u_o\m_nm\:z_a\S\;Ew.ﬁb.ézmv\\m:vwe A

5 Stephanie R. Morain, et al., Have Tobacco 21 Laws Come of Age?, 374 N. Engl. ]. Med. 16014

(2016).




28 Healthism

the federal budget. It found that cigarette taxes would reduce federal spend-
ing in the short term due to increased population health. In the long term,
however, as people live longer, the tax might increase spending because the
government will spend resources — in the form of federal retirement benefits
and government health-care programs — on people who otherwise would have
died prematurely from smoking-related issues.* If this study is correct and we
adopt an economic definition of welfare, a cigarette tax might actually, over
time, decrease social welfare. To put it in harsh cost-benefit terms, it could
actually be more efficient for would-be smokers to conserve resources by dying
as quickly and as cheaply as possible. A cigarette tax designed to discourage
smoking might be paternalistic in the sense of being in an individual’s best
interest but not welfare-enhancing - at least in purely economic terms — for
society as a whole. Of course, that is a bleak way to look at the world. Under
a nonmonetary view of welfare, the cigarette tax could be considered welfare-
enhancing because the individuals who do not die prematurely from smoking
clearly obtain an individual benefit from living longer.

We can also consider two other notorious paternalistic policies, the Snooki
tax and the Big Gulp ban.s The Snooki tax got its name when reality televi-
sion star Nicole “Snooki” Polizzi asserted that the Affordable Care Act’s 10 per-
cent tax on indoor tanning was aimed at her personally.® The Big Gulp ban
referred to a short-lived New York City law, enacted under Mayor Michael
Bloomberg, which capped the sale of certain sugary beverages to sixteen-ounce
servings.” Much as Tobacco 21 laws do not outright bar underage smoking,
neither the tanning tax nor the portion control law actually removes a person’s
ability to patronize tanning salons or buy sugary drinks — they just make these
activities more costly. The indoor tanning tax merely makes the activity more

" James R. Baumgardner et al., Cigarette Taxes and the Federal Budget — Report from the CBO,
367 N. Engl. J. Med. 2068~70 (2012).

5 See generally, Jessica L. Roberts and Elizabeth Weeks Leonard, What Is (And Isn't) Healthism,
50 Ga. L. Rev. 833, 892-3, 903-6 (2016) (concluding that the Snooki tax “seems unlikely to
affect the ability to make healthy choices, worsen health outcomes, or create health dispari-
ties,” and that the Big Gulp ban does not clearly produce positive effects).

% 26 U.S. Code § 5000B; Robert Farley, Snooki Says Obama Put a 10 Percent Tax on Tanning,
Politifact (June 21, 2010), <<<<<<._uo::.mmowooE\:d?.o.Emﬁn\mEﬁSQ.W\Nouo\_.::\ﬁ\m:oor_.\
m:ooE.wmv\m-ovm:;_.v:fo.voSm:#Ex,E::E:m\h IRS, Excise Tax on Indoor Tanning Services
Frequently Asked Questions, Eii,ma.moiv:m_.:@mmom?:m:.v:&:nmw@m.mm_m.o_:v_ov\&\@aa?
wmxé:.m:mooq.wm:E.:m.mo2_omm.mqw@:m:mv\.mm_n&h:nm:o:m (last visited July 27, 2017).

7 The New York Court of Appeals ultimately struck down the rule on administrative law
grounds. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y. City Dep’t of
Health and Mental Hygiene (N.Y. June 26, 2014), Wwww.nycourts.gov/ctapps/Decisions/2014/
Junig/1340pmy-Decision. pdf; Haley Draznin, NYC Loses Appeal to Ban Large Sugary Drinks,
CNN (June 26, 2014), e<§<.o::.noi\uoi\om\n@\_.:wmoa\:%.m:mm_\v\.m::r.:‘:::w\m:mmx‘rri.
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expensive, thus possibly nudging individuals away m.SB engaging in it.
Likewise, the New York law also did not ban consumption of ﬂmﬂmma.maoﬂ__im
of sugary drinks, but it did make them more expensive m.:m more m_mmoﬁ_w t to
obtain (e.g., one would have to buy two smaller drinks instead of one arge
one). In other words, these laws raise the costs oﬂ.%m c:rm.m:rv\ vmrms.oﬁ
which could at some point price out certain E%Smcm__m.. It is worth .:o::m
that the effectiveness of these laws is far from clear.® But if we as m.mm.vo._oa\. do
not view tanning or drinking sugary drinks as socially <m_c.mv_w mn:S:mm.v just
a modest chance of improving health might be enough to justify Em wo_mnv\. )
The Tobacco 21 laws, the Snooki tax, and the Big Gulp are .R_m:é;\ soft
forms of paternalism, encouraging healthier choices while W:Em m.roz of out-
right prohibiting unhealthy ones. And even though they B_WE violate mNEm
individual preferences, there still may be a net é&mﬁm gain. Zm<m:rmm ess,
these policies may not be efficient long-term interventions. %ovmwooo 21 laws,
the Snooki tax, and the Big Gulp ban do not educate the public about Em
health risks of nicotine use, UV exposure, and refined 2&3..@.1;5V while
individuals could end up making healthier choices, those me.a.o:m may not
translate into better decisions when confronted with wwvoa::_:mm to smoke
electronic cigarettes, sun bathe at the beach, or eat an ice cream mc:amm.
Those three laws are government interventions. But @:<.m.ﬁ.m actors, includ-
ing employers and businesses, may also adopt welfarist voro.ﬁw.s To be z:om
they do not have the same coercive power as .%m. state. Mainly, they om:mﬂ
prosecute and incarcerate a person. Regardless, m:<m.8. moﬁoﬂ can be power Hc
nannies. Employment in particular serves as a strong Eom:ﬁwm. For example,
the nicotine hiring bans from Chapter 1 encourage _uwomvoogo .o:%_ov\mm.m .HM
quit smoking. Additionally, as key providers of health insurance in wr.o ﬂ:ﬂm
States, employers can use their employee benefits to encourage certain behav-
iors or to discourage others.» Consider 0518\9.@85@& ém.::omw.?omaaf
which reward employees for things like agreeing to biometric testing, _%207
ing cholesterol, losing weight, or quitting smoking. Z%ocmr,m: employee
can opt out, she arguably does so at a loss—first, because she will not receive
the offered benefit and, second, because her employer may spend money on

8 Jennifer Calfas, Study: Fewer Adults Use Indoor ﬂazizm.w&w‘ Q.m> Today, _Gﬂ\;v\ z; NOHMW“MMM
.:miozmv\.ooa\mﬁoa\\:oé&:mmo:\wo_m\ou\ou\m:moolmzz_:m.mmo__:m.cmﬂm_m: ts NOmS_Nmmw -
King, Tanning Troubles: Fewer People Head Indoors to Seek Rays, Wash. Faw:%:ﬁ Q»c y 2 W-E mmv\
222.émmrm:mﬁo:oxw552.85\8:3:m.:o:v_om-maim?mnolo-rnmm.:_ oors-to-seek-ray
article/2569004.

19 Roberts and Leonard, note 15, at go3-6.

»  Ibid. at 892-3.

2 TIbid. at 893.
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those programs instead of raises or other amenities. Certainly, a worker who
wants to avoid a wellness program could always look for another job. But as
anyone who has been on a prolonged job hunt knows, it is often not that easy.
Consequently, employers can be very effective regulators, especially when
alternative, desirable employment is not easy to come by.

In the past, welfarism has frequently rested on three key assumptions about
how people behave. First, welfarists believe that people want to maximize
utility through their actions. Second, welfarists maintain that people respond
rationally and predictably to incentives And third, welfarists view individ-
uals as independent, rational actors who make decisions based on relevant,
comprehensive information.® Yet these assumptions only get us so far. For
one thing, behavioral economics acknowledges that people do not always
act rationally but, rather, are influenced by implicit bias and other judgment
errors.®

Moreover, restrictions on individual choice also undermine the rational
actor model’s theoretical foundations. A variety of factors — including but
not limited to where a person lives, her income, education, work schedule,
amount of leisure time, relationship status, caregiving responsibilities, ease
of mobility or transportation, network of social support, and current health
status — may impede the ability to make healthier choices.” Efforts to encour-
age healthy decision-making will inevitably fail if a person lacks meaningful
choices. The literature on social determinants of health explains that inter-
ventions focused on individual lifestyle changes can backfire if the targeted
populations are unable, for the reasons noted above, to make the desired
changes. For example, charging smokers more for their health insurance is
designed to create an incentive to quit, while potentially offsetting the costs of
smoking-related health conditions. But at least one study showed that tobacco
surcharges had little effect on smoking cessation but rather resulted in lower
insurance uptake by smokers.* While it may be rational to quit smoking (for
reasons including but not limited to health insurance premiums), people did
not respond favorably to the insurance surcharge.

= Ibid.

* E. Roy Weintraub, Neoclassical Economics, in The Concise Encyclopedia of Economics (The
Library of Economics and Liberty, 2007).

% Ibid.

= Ibid. .

% See generally Behavioral Law & Economics (Cass R. Sunstein, ed., 2000).

7 Wendy K. Mariner, Beyond Lifestyle Governing the Social Determinants of Health, 42 Am.

J. L. & Med. 284 (2016), rﬂu“\\‘o:Em_m.mmmow:v.ooEEQ\_&m\_o.:d\ooommmmw&mmmnmm.

Abigail S. Friedman et al., Evidence Suggests That the ACA’s Tobacco Surcharges Reduced

Insurance Take-Up and Did Not Increase Smoking Cessation, 35 Health Affs. 176 (2016)
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Additionally, incentives do not always work the way ?m.; law- and vo_.mow.
makers want. When the French colonized Vietnam, they discovered a serious
rat infestation in Hanoi.» Thinking that they could get the villagers to do the
work for them, the French colonial government decided to o.mmn a vo::J\ for
every rattail that a person turned in. That s, they designed an incentive system
to encourage the trapping and killing of rats. Or so .ﬁrmw wrocmrﬁ Instead of
leading the villagers to exterminate the pesky vermin, it led .%.m S:mmoa to farm
them. The bounty created an unexpected market for Ezm%,. A&_or people
filled by raising rats. When an incentive for one thing — like F:E.m rats — has
an unanticipated or undesirable effect - like farming rats — economists call ﬁrmw
a perverse incentive. Perverse incentives can also occur when law- and policy-
makers attempt to encourage healthy behavior. We can return to the tobacco
surcharge in health insurance. The idea behind the ﬁovwo.oo mEorE.mo. was to
encourage people to quit smoking by imposing an additional m:mwo_& v.:T
den. For some people, however, the added costs created a perverse Eomi:.\o.
Tnstead of forgoing tobacco, people who were faced with mwm:_.momi financial
penalties decided to forgo health insurance ® Perverse incentives could then
undermine even well-intentioned health-status differentiations. .

Finally, intervening values like equality, autonomy, privacy, and social jus-
tice may render even welfare-generating distinctions gwmm on health mg;.:m
problematic. Imagine that the tobacco surcharge saves insurance companies
significant sums of money, resulting in a large net én_mmﬁw gain, mmm?..a a mark-
edly negative effect on the less than 17 percent of Americans ,.,\ro still smoke.
Demographically, smokers have lower education and ._oéﬂ income and are
disproportionately either multiracial or Native American.* ,ﬁr.mv\ also face
widespread social stigma.* The law, while improving overall societal si.m:@
would significantly reduce the welfare of already-disadvantaged womimcw:m.
Importantly, looking only to net welfare does not tell us Srca.: a policy might
harm. In other words, welfarism notoriously neglects distributional concerns.?

% Robert Peckham, Epidemics in Modern Asia 114 (Cambridge University Press .Noavm Michael
G. Vann, Of Rats, Rice, and Race: The Great Hanoi Rat Massacre, an Episode in French
Colonial History, 4 French Colonial History 191 (2003). ‘

% Abigail S. Friedman et al., Evidence Suggests That the ACA's Tobacco Surcharges Reduced
Insurance Take-Up and Did Not Increase Smoking Cessation, 35(7) Health Affs. 1176, ﬁm_ (2016).

3 Brady Dennis, Who Still Smokes in the United States—In Seven Simple Charts, smmmw:mmo: Post
(Nov. 12, 2015), Eié.émmf:mﬂo:vomrooE\:nim\ﬁ?v\c:q.rnmiiéw\nw“m\:\i\m_do_csm.m:.o:m
w-s-adults-has-fallen-to-historic-lows-these-7-charts-show-who-still-lights-up-the-most/?utm_
term=.ac7981009d8e. . N

# Jessica P,Q_Nognm and Elizabeth Weeks Leonard, Stigmatizing the Unhealthy, 45 ].L. Med. &
Ethics 484 (2017). ,

3 See ZMJMN C. Nussbaum, Capabilities & Human Rights, 66 Fordham L. Rev. 273, 281 Goo».i
(explaining that utilitarianism does not tell us “who has got the money, and whether any of it

S
is mine”).
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If you care about equality, in particular, you might not want policies to
single out certain populations based on animus or negative stereotyping.
Alternatively, if you care about liberty, you may not want the government com-
ing in and policing your private conduct regardless of whether that policing
is for your — or society’s — good. Finally, if you care about justice, you may not
want economically or socially disadvantaged populations to bear the brunt of
the burden of a welfare-generating initiative. Even the most well-intentioned,
rational health-status differentiations can also be harmful if they intrude
too deeply into our private lives (health liberty), create or perpetuate stigma
(health equality), or exacerbate health disparities (health justice). Because of
these complexities and contradictions, understanding and regulating health-
ism demands a broader theoretical framework. We therefore cannot rely on
welfare alone, including in cases where it promotes other important values.

2.2.2. Health Liberty

The effect that differentiation based on health status has on liberty is another
important consideration when determining whether the law or policy is heal-
thist. Health is highly personal. Too much oversight, whether from public
or private entities, could limit choices in a way that infringes on our much-
treasured personal freedoms. The United States has enshrined this core liberty
value in the Constitution. The first ten Amendments, constituting the Bill of
Rights, were added to the Constitution in response to states’ calls for greater
protection for individual liberties. Notably, the Amendments limit govern-
mental power. The Bill of Rights is a charter of “negative” rights, specifying
what the government cannot do to us; it does not include “positive” rights,
requiring any particular benefits or services that the government must bestow
upon us.>*

The notion that third parties — particularly the government — should not
impede our choices invokes John Stuart Mill’s liberty principle, also known
as the “harm principle.” It holds that impeding liberty is only appropriate to
prevent harm to others. According to that reasoning, regulators can tell me not
to hurt my neighbor, but I should be free to engage in self-destructive behavior

3 See Elizabeth Weeks Leonard, State Constitutionalism and the Right to Health Care, 12 U. Pa.
J. Const. L. 1325, 13312 (2010).

% John Stuart Mill, OnLiberty and Utilitarianism 12 (Alfred A. Knopf, Inc., 1992) (1859); see also
Jessica L. Roberts, Rethinking Employment Discrimination Harms, 91 Ind. L.]. 393, 417 (2016).
Modem libertarians include Friedrich Hayek and Robert Nozick. See Friedrich Hayek, Law

Legislation and Liberty (University of Chicago Press 1976); Robert Nozick, Anarchy, State, and
Utopia (Basic Books, Inc. 1974).
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if I wish.3 For example, the government can infringe on my liberty to m:%oi
my spreading a contagious disease, but it cannot ?9.55 me mow: getting the
disease myself. Strong libertarianism rejects paternalism of any kind.

Liberty also includes notions of privacy and autonomy. Privacy oo:.:oﬁ@ a
“right to be left alone.”? It allows us to make choices free from @Euro seru-
tiny.®® While counterintuitive, privacy is also essential to our relationships.»
You probably share things with your romantic partner that you <<o.:E not want
to tell your employer. It is privacy that allows you to draw those lines vogwo:
the secrets you share and the secrets you guard closely. >:.8:o€< mmmo:.vmm
the ability to make free and independent choices.* Autonomy is what gives
individuals the ability to live the kind of lives they want. Exercising autonomy,
then, requires personal liberty. To make unencumbered choices, we must
have the freedom to act. . o

Privacy and autonomy are, thus, related concepts. Both E<n.v_<a Bm._:_ﬁm_?
ing a certain degree of control over our lives. Policies that Qmﬂossﬁo on
the basis of health status could threaten both of these core American values.
Decisions about how to treat our bodies — including what foods we o.mﬁ how
much we sleep, the people with whom we have sex, whether we practice yoga
or go to CrossFit —are all incredibly intimate.# Efforts to change .&omm. behav-
iors both intrude into our private lives and limit our access to free choices.

A law or policy might violate liberty in a variety of ways. It could punish
people for private conduct that has no harmful effect on others. It could also
cut off resources or otherwise reduce the ability of people to make healthy
choices. Healthism could then encroach too deeply into our private lives or
could jeopardize our personal freedom.

Consider the bans on hiring nicotine users. Employers are free to adopt
tobacco-free workplaces. That is, they can forbid their employees mo_s using
tobacco products on the job. A ban on nicotine use is more expansive. It bans
more conduct (tobacco versus nicotine) and extends beyond 2@%5@ roE‘m.
A person who might want to smoke a pipe (or even use a nicotine @.mworv in
the privacy of her own house during off hours would violate the policy. The
nicotine ban at once intrudes on privacy, by following the employee home,

6 P

w WMW”M%w%%%w”mﬂm.ho:& D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193, 193 (1890).

% David Orentlicher, Genetic Privacy in the Patient-Physician Relationship, in OS&E Secrets:
Protecting Privacy and Confidentiality in the Genetic Era 77, 78 (Mark Rothstein, ed., Yale
University Wnomm uwod. B L] -

9 @ ale L. J. ” .

H MMHMMm%MMMmMWMMW%MMoQ and wxwﬂwwow of Autoniomy 3—5 (Cambridge University Press 1988).

4 Roberts and Leonard, note 15, at 891,
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and restricts her liberty, by forcing her to choose between using nicotine and
having employment. One might then object to certain healthist policies on
libertarian grounds by asserting that they both intrude into the private sphere
and limit personal freedom. The lifestyle discrimination statutes described
more fully in Chapter 3 purport to protect against “discrimination.” However,
they are libertarian legislation masquerading as egalitarian.

Yet not all health-status differentiations violate liberty. In fact, some distinc-
tions might actually promote liberty by empowering individuals with opportu-
nities and resources to make healthier choices. For example, some employers
offer a range of amenities, including on-site health clinics and services, fitness
centers, and prescription drugs at little to no cost.# These policies give people
more options related to their health than they would otherwise have. Although
smoking cessation programs explicitly target people based on a health-related
factor, namely, smoking status, they offer an opportunity to quit that a smoker
might not otherwise have. Distinctions that actually increase personal free-
dom are not healthist.

Before moving on to the next governing principle — health equality —a quick
note about autonomy. Both health welfare and health liberty seem to proceed
from the assumption that individuals possess full autonomy. In other words, wel-
farists and libertarians tend to assume that people are capable of making inde-
pendent, autonomous decisions. At first blush, those assumptions may make
laws or policies that are actually healthist seem unobjectionable. For instance,
a welfarist or a libertarian could maintain that if I do not want employers to
reject my job application because I am a smoker, I should either respond to the
incentive or decide to quit. Of course, anyone who has actually tried to adopt
healthier behaviors can attest to the difficulty of breaking a bad habit.#

Moreover, the ability to successfully achieve a desired health outcome may
not rely solely on individual behavior. Our DNA, which is largely determined
before birth and outside of our immediate control, affects personal health in
numerous ways. Research has linked genetics to a person’s propensity to gain
weight.# Additionally, body chemistry and other physiological conditions,

# Jessica L. Roberts and Leah Fowler, How Assuming Autonomy Undermines Wellness Programs,
27 Health Matrix 101, 121-23, (2017).

# Jessica L. Roberts, Healthism and the Law of Employment Discrimination, 99 lowa L. Rev.
571, 615 (2014) (citing Wendy K. Mariner, The Affordable Care Act and Health Promotion:
The Role of Insurance in Defining Responsibility for Health Risks and Costs, 50 Dug. L. Rev.
271, 301 (2012); Harald Schmidt et al., Carrots, Sticks, and Health Care Reform — Problems
with Wellness Incentives, 362 New Eng. |. Med. e3(1), €3(1) (2010) [citing the failure of diets to
achieve long-term weight loss even though dieters want, and try, to lose weight]).

# See Anthony P. Goldstone and Philip L. Beales, Genetic Obesity Syndromes, 36 Obesity and
Metabolism 37 (2008).
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genetic or not, may impact a person’s weight.# Thus, tempting as it may be
to blame someone for being overweight, what she weighs may not be totally
within her control.# Similarly, individuals may be genetically or w&\oro_omw-
cally predisposed to addictions of various types. Genetics clearly play a n.o.wm in
the incidence of heart disease, diabetes, cancer, and a host of other conditions,
regardless of how much a person controls her diet, exercise, stress, and living
conditions.

Beyond our genetics and physiology, all kinds of external factors also affect
the decisions we make. What very well may have started as a purely voluntary
decision could balloon into an undesirable and difficult-to-change situation.
Life is inevitably path-dependent. While I might have thought smoking made
me look cool and grown-up at age fifteen, by the time I am thirty years old,
and seriously addicted, the decision to light up may feel less <o_.::8$\.w The
physiological effects of addiction are now well-known and certainly belie any
suggestion that smoking is entirely voluntary. In fact, most m::.uwma would .ES
to quit.# And, as many of us know too well, a person may fail to lose weight
despite her genuine intent and best efforts. Making matters worse, the more
weight a person gains, the more effort it requires to reach a healthy body mass
index (BMI), leaving more opportunities for stumbling blocks and challenges.#
How accountable do we want people to be for unhealthy decisions made at
different times, or under different circumstances, in their lives? Is it fair to
continue to punish people for something that they sincerely wish they had
never done in the first place? )

Those questions point to a broader tension regarding what we deem .<o_::-
tary.” Surely, someone who refrains from certain activity when a gun is held
to her head is not acting voluntarily. But there are varying degrees of duress.
In the narrowest sense, we could say that a person is acting under duress when
responding to a threat created by someone else. But what if the person ﬁ put to
a hard choice because of conditions or circumstances of her own making? In
a classic torts case, an employee who painted the wooden handles of hatchets
notified his employer that the drying racks for the tools tend to vibrate because

55 What Causes Overweight and Obesity?, National Heart, Lung, and Blood Institute, www
.nhlbi.nih gov/health/health-topics/topics-obe-causes (last visited May 28, 2016).

# Roberts and Leonard, note 15, at 843.

47 Roberts, note 43, at 614-15. .

# Tbid. at 615 (citing Ann Malarcher et al., Quitting Smoking among Adults — United States
20012010, 6o Morbidity & Mortality Wkly. Rep. 1513, 1513 (2011), www.cde.govimmwr/pdfiwk/
mmb6o44.pdf). ,

© Jennifer Bennett Shinall, Intersectional Complications of Healthism, 18 Marquette Benefits &
Social Welfare L. Rev. 25577 (2017).
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of their proximity to other mechanical equipment in the shop.° The vibration
caused hatchets to fall off the racks onto the employee’s workspace, threaten-
ing to cut off his fingers. The employer essentially responded: “Use the racks
or leave.” The case, which took place before workers compensation laws and
the modern doctrine of assumption of risk, held that the employee’s decision
to stay on the job was voluntary. Therefore, he could not sue if he ended up
losing a finger. But should it matter whether the employee had a family to
support and no other possible employment? Or if he lacked reliable transpor-
tation to another, more remote employer? What if all hatchet factories had a
similar arrangement, as a matter of industry custom?

Not having access to certain resources can also impair autonomy. For exam-
ple, poverty or proximity to grocery stores, parks, and urban violence may limit
a person’s ability to eat fresh fruits and vegetables, to exercise regularly, or
to get adequate sleep. Imagine a single parent who is the sole breadwin-
ner for a family with several children. She must work two jobs to make ends
meet, leaving her little time for rest or relaxation. Because of limited housing
options, she lives in a low-income neighborhood in the inner city. Her neigh-
borhood — while full of fast food restaurants and convenience stores — lacks
traditional grocery stores that sell fresh produce. Imagine it is also poorly lit in
the evening and has no green spaces where she can take her children to play
for free. Gunshots and other crimes are prevalent, thus further limiting her
willingness to venture out of the house. If one of her employers offered her a
break on her health insurance premium for losing weight or for lowering her
blood pressure, no matter how enticing the incentive, the single parent still
would have substantially more difficulty meeting those goals than a married
person in a two-income household with no children who lives on a quiet,
suburban, residential street or in an urban high-rise with a workout facility and
Whole Foods down the block. In short, a person’s unhealthy “choices” may in
fact be largely outside of her individual control.

Because we recognize that autonomy is not a given but rather aspirational
when we consider health welfare and health liberty we are conscious that
some individuals may not have access to the full complement of healthful
choices. As such, we support laws and policies that create the opportunity for
making healthy choices and recognize that poor health may be the result of
myriad factors beyond a person’s immediate control.

% Lamson v. Amer. Axe and Tool Co., 58 N.E. 585 (Mass. 1900).
5 Roberts and Leonard, note 15, at 893; see also Martha Albertson Fineman, The Autonomy

Myth: A Theory of Dependency 10, 30 (The New Press 2004); Roberts and Fowler, note 42, at
116-21.

# Fineman, note s51.
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2.2.3. Health Equality

Health equality is another important consideration when determining
whether a law or policy is healthist. This governing principle provides that all
Americans are entitled to equitable, nondiscriminatory treatment with 8%@2
to their health. To be sure, there are several reasons why an employer might
choose not to hire smokers that have nothing to do with animus or social ste-
reotyping, like increased costs or a desire to encourage people to be rmng\.&
But an employer also might choose not to hire smokers simply because its
management does not like smokers or believes that smokers are lazy or would
undermine the company culture s To single out a person based on her health
status, because of an aversion to people perceived as unhealthy, or because of
their lowered social value, offends health equality.

The norms underlying health equality are equitable treatment and dignity.
Scholars and philosophers have long asserted that human beings have inher-
ent value and deserve to be treated with dignity. Immanuel Kant was clear
that people are not a means to an end, but rather an end unto ﬁrmﬂmo_,\wm.m
Therefore, you cannot put a price on human existence. Kant explains, “the
sole condition under which anything can be an end in itself has not mere rel-
ative worth, i.e., a price, but an inner worth, i.e., dignity.”s® While a welfarist
might define value in economic terms, Kant is clear that you cannot put a
price on dignity, nor compare it to other values.” That is not to say that our
approach to healthism will always rank equality above other concerns, but
rather that it acknowledges the significance of dignity and the potential for
equality to conflict with other guiding principles.

Thus, underlying the health equality principle are the premises that human
beings possess dignity and that dignity is priceless. We deserve to be treated
equally because we are all equally valuable. Treating a person or group of
people worse than their peers offends their dignity by ignoring Em:v 5.:203
value. Thus, acting based on animus or stigma denies our human dignity and

is un-egalitarian.

5 Roberts, note 43, at 579-80.

st Ibid. at 584-6. "

55 Tmmanuel Kant, Groundwork of the Metaphysic of Morals, H. J. F#m:r qw:.m., 28-29 A. arper
Textbooks, 1958) (“[Persons] are objective ends, i.e., things whose existence is an m.:m itself. It
is indeed an irreplaceable end: you can’t substitute for it something else to which it would be
merely a means.”) . .

6 Tmmanuel Kant, Groundwork of the Metaphysics of Morals, in Justice: A Reader 183—4 (Oxford
University Press, Michael. J. Sandel, ed., 2007). . .

s Ibid. (“[Dlignity is, infinitively above all price, with which it cannot be brought into comparison
or computation without, as it were, violating its holiness.”)
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Egalitarian concerns are most readily associated with antidiscrimination
law. Prohibiting discrimination on the basis of race, sex, age, disability, and
genetic information certainly seeks to promote equality. The egalitarian
impulse, however, arguably goes beyond the traditional kinds of civil rights
laws outlined in Chapter 3 to include insurance law and even torts and con-
tracts. The notion is that similarly situated people should be treated simi-
larly. A woman should not be denied the ability to enter a binding contract
or receive a lower tort award than a man simply because of her sex. Perhaps
someone who uses tobacco should not pay more for health care than someone
who races motorcycles. It is worth being attuned to the possibility that law and
policy are animated by underlying animus or stigma. Federal health insur-
ance laws single out tobacco users, allowing insurance companies to charge
them up to 150 percent higher premiums than nonusers, but disallow similar
discrimination against others with poor health histories, risks, or habits. Is that
because the public and law-makers harbor animus toward or stigma against
smokers but not motorcyclists?

Human cognitive functions — the same kind of functions that undermine
the rational actor model — may lead people to disfavor certain groups or indi-
viduals, even when they do not intend to discriminate. While the rat farmers
of Hanoi might have been a little too rational for their colonial overlords’
good, we know that people do not always act rationally. Far from calculating
each of our actions from a blank slate, human cognitive function relies on
any number of shortcuts.® For instance, human beings appear hardwired
to categorize — our brains tend to group like things together.» Simplifying
the world through categorization allows us to function. The first time you
saw a dog, you probably thought: “What is that?” But once you got used to
seeing dogs, you figured out that whether you were looking at a Great Dane
or a Chihuahua, you were looking at a dog. That means that, even if you

have never seen an Alaskan Klee Kai, if you ever meet one, you will not
think: “What is that?” You will think: “Oh look, a kind of dog that I have
never seen before.” Our brains ability to categorize protects us from infor-
mation overload. Life would be exhausting and unmanageable if every time

 See, e.g., Cass R. Sunstein, Introduction in Behavioral Law and Economics 3—7 (Cass R.
Sunstein, ed., 2000) (describing various cognitive biases that qualify for strict rational actor
model).

% Jessica L. Roberts, Protecting Privacy to Prevent Discrimination, 56 Wm. & Mary L. Rev.
2097, 2116 (citing Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias
Approach to Discrimination and Equal Employment Opportunity, 47 Stan. L. Rev. 161, 1164
(1995); Martha Minow, Making All the Difference: Inclusion, Exclusion, and American Law 7
[1990])
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we encountered something new we had to start from scratch. Like wr.m éw&
“discrimination,” the word “stereotyping” has both neutral and wﬂ.oﬂmmé
connotations.® In the neutral sense, stereotyping &Bw_.v\ means grouping ES
things together and making generalizations about their m_qz_m: or m_mm:d.__m:
attributes. Used in this way, stereotyping makes our vawm more m.mmo_m:ﬁ
and protects us from getting overwhelmed by all the cognitive stimuli we all
encounter on a daily basis. .

From an equality perspective, however, problems arise because once we
categorize things, we may develop preferences ma.a beliefs m::omw%:w those
categories. Those stereotypes can be accurate or Emoo:a;.o., wom:zm. oa.:omm-
tive, or value-neutral. Regardless, they can affect our cognitive functioning in
both conscious and unconscious ways. For example, if I know I prefer oma. to
dogs, when I go to an animal shelter I will m:ﬁ:mo:m..:v\ select a cat. Even _.m I
do not consciously prefer cats to dogs, | may have vmrom.m about pet ownership,
perhaps that dogs are more work than cats and require more space. Thus,
when confronted with equally adorable kittens and puppies, I might select a
kitten based on my belief that cats are lower maintenance than dogs, m:@ not
based on my preference for cats over dogs. The belief that dogs are higher
maintenance than cats is a stereotype, even if it is true. Stereotypes can shape
cognitive processes at the unconscious level.® .

Now consider a more socially problematic example. Imagine the ﬁﬁmoa\ma
that men are more assertive than women. A person who holds that &Qmoa\.?o
belief might be more likely to put men in vom.Eo:m of power. A supervisor
might then consciously promote Dave over Regina .vmmmm. solely on the ﬁﬁmo-
type. That decision would be an example of a conscious bias. Z.oé assume t mw
the supervisor wants to promote based on merit. Umé. and Regina H.:m_a.o equa
contributions at team meetings. Yet the supervisor might be more inclined to
notice and remember Dave’s contributions — because they confirm the prees

isting belief that men are assertive — than to notice and maBmEV@H Wmm_:m S:
Because the supervisor is more cognitively aware o.m ._Um<m s contributions, the
supervisor may then genuinely believe that the decision to ?oEoﬁ.Umé over
Regina is based on merit and not on a stereotype mvo& male mmmwz:.\owmmm..

These hypotheticals raise an important point. While some m_modn::m:o.:
occurs intentionally, people may unconsciously rely on stereotypes. This

6 [bid. at 2117 (citing Linda Hamilton Krieger, The Content of O:.a Categories: A Oom:&m& ?.Mm
Approach to Discrimination and Equal Employment Opportunity, 47 Stan. L. Rev. 1161, 1164

W%M.mwﬁ.uﬂw (2015) (citing Linda Hamilton Krieger, The Content of Our Categories: A Cognitive

Bias Approach to Discrimination and Equal Employment Opportunity, 47 Stan. L. Rev. 161,
1164 [1995]).
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cognitive phenomenon is called unconscious or implicit bias.* People are fre-
quently surprised to learn of their own implicit biases.5 Implicit bias tests are
widely available® and have appeared in social and popular media.%

A significant amount of discrimination follows a common process. To dis-
criminate — either consciously or subconsciously — a person must first rec-
ognize some kind of meaningful difference. When we meet our new best
friend’s pet, we access all kinds of previously obtained information and past
experiences that help us distinguish dogs from cats.

Yet for differentiation to move to discrimination (at least the pejorative, or
“bad,” kind of discrimination), the discriminator must attach a value to the
difference.” It is one thing for me to say that cats are different from dogs.
Imagine, however, that I identify as a cat person. Once a preference emerges,
I move from acknowledging difference to attaching value. Instead of just
merely saying that cats and dogs are different, I now express the position that
cats are somehow — at least in my opinion — better than dogs. Value assignment
is typically the second step in the process of discrimination, When I act on
that preference, I am discriminating, Therefore, we can think of many kinds
of discrimination as occurring in three identifiable steps: (1) differentiation,
(2) value assignment, and (3) discriminatory acts (F igure 2.1).%

This three-part process captures both intentional and unintentional dis-
crimination. As noted, if I believe that cats are superior animals, I have quite
clearly differentiated between dogs and cats (step 1) and consciously assigned a

value (step 2 — conscious). And even if I have no preference for cats over dogs,
I'might unconsciously believe the stereotype that dogs require more time and
space, making cats preferable if I live in a small apartment and have a full-time

62

Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to
Discrimination and Equal Employment Opportunity, 47 Stan. L. Rev. 1161, 1165, 1188 (1995);
see also Tristin Green, Discrimination in Workplace Dynamics: Toward a Structural Account of
Disparate Treatment Theory, 38 Harv. C.R.-C.L. L. Rev. 91, 95 (2003); Melissa Hart, Subjective
Decisionmaking and Unconscious Discrimination, 56 Ala. L. Rev. 741, 745 (2005); Christine
Jolls and Cass R. Sunstein, The Law of Implicit Bias, 94 Calif. L. Rev. g6q, 975 (2000); Jerry
Kang and Kristin Lane, Seeing Through Colorblindness: Implicit Bias and the Law, 58 UCLA
L. Rev. 463, 467 (2010); Susan Sturm, Second Generation Employment Discrimination: A

Structural Approach, 101 Colum. .. Rev. 458, 460 (2001).

See Christine Jolls and Cass R. Sunstein, The Law of Implicit Bias, 94 Cal. L. Rev. 969, 75

(2006).

See, e.g., Project Implicit, https://implicit harvard.edu/implicit/takeatest html (last visited Aug.

1, 2017).

American Psychological Association, Adoption of Implicit Bias Tests Is “Hasty,” www.apa.org/

monitor/2016/12/policing-sidebar.aspx; www.bbe.com/news/magazine-4o124781.

Roberts, note 59, at 2116.

6 Ibid. at 2117.

Roberts, note 59, at 2118.
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Differentiation (Categorization) == Value Assignment - => Discriminatory Act(s)

FIGURE 2.1. Process of discrimination

job (step 2 — unconscious). While not based on a clear preference, ~. ﬂB valu-
ing cats over dogs given my circumstances. <<f.m: H m@._mﬂ a cat @ o,; er con-
scious or unconscious reasons I am making a discriminatory choice @m@ 3).
While the three-part process of discrimination applies ﬁ.v both conscious .m:.m_
unconscious bias, it does not capture certain types of unintentional discrimi-
nation. Specifically, it does not apply to disparities that result on.wJ:oES_
factors rather than individual decision-making. For oxmBEmv an airline that
requires pets in carry-on cases to be under a certain weight would favor .Q.:m -
which tend to weigh less than most dogs — but not because of any explicit or
implicit value judgment about the desirability of cats versus dogs. mv\ the mMEm
token, a job that has minimum height or lifting requirements B_%,: tend to
favor male applicants over females, but not because of any <m_co. Emmgmi
about women. While certain laws — like the Americans with U,amgr:m.m Act -
may prohibit structural discrimination, policies that have .m.mrmvmn:a _Bhﬂoﬁ
would not be clearly anti-egalitarian, at least by our defiition. They might,
raise justice-related concerns. ,
ro“,\ma,\wwwm :ocu\ from pets and gender to health. People also rm/\m stereotypic
beliefs related to health status. Americans tend to put a premium on health
and wellness. People who are considered healthy vn:wm.ﬂ from any number of
positive stereotypes. They are regarded as more attractive, more oonﬁmMr
and more worthy of trust.% With respect to poor health, oE.o::Em. emp mw
sizes the role of personal responsibility over socioeconomic or go_om_ow
factors.™ It is not uncommon, then, to blame the sick person for her lot in
lifer — the view that Representative Mo Brooks expressed in the quote that

6 Roberts, note 43, at 58s. o

» Robert Steinbrook, Imposing Personal Responsibility for Health, 355 Z Engl. \gzm%‘ wa
(2006) (defining the concept of personal responsibility and _.nocmw:_ﬂnm MEW vM .M_.%Q
S ¢ ibility for health); D. B. Resnik, Responsibili
States government promotes personal responsibi ] p
for Imamm._? Personal, Social, and Environmental, 33(8) . z&.. Ethics 444 (2007) A~>Emcmr~
individuals should play an important role in maintaining their own r.nm:?.»rmv\ should no
be held entirely responsible for it . . . . [There] are many other ways in which mon:Mm o_mm”
promote health, such as through sanitation, pollution control, ﬂomm Mﬂm vm_.:m safety, hea

isea i anning tional health.”
ducation, disease surveillance, urban planning m:m‘ occupa .

" mwnm:?.ooﬁ note 70, at 753 (citing a national survey in which 53 @nﬁo.mi of >Ea:om:.m mgo:m_m
it was “fair” to ask people with unhealthy lifestyles to pay higher insurance ?.Qd:::w an
higher deductibles or copayments for their medical care than people with healthy lifestyles).
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opens Chapter 1. Not surprisingly, individuals who are perceived as unhealthy,
like smokers and overweight people, must deal with stereotypes that they are
unattractive, incompetent, and without self-control.” Notoriously, President
Donald Trump repeatedly has revealed stereotypes about weight, for exam-
ple, disparaging former employee and Miss Universe for gaining weight after
being crowned, charging that she “is somebody that likes to eat” and was a
“real problem” for contest officials.” Even physicians are not immune from
these biases. Research shows that doctors tend to undertreat chronic pain,
in part due to stereotypes about pain-management patients being addicts.”
Physicians may also fire patients, believing them to be noncompliant, when
the failure to follow the doctor’s orders may be due to a lack of understanding
Or resources.”

Stereotypes about health status can lead to animus and stigma.
Animus typically means a deeply held — and often irrational — prejudice.”
Antidiscrimination scholar Elizabeth Emens has explained that “[a] per-
son discriminates based on animus if she treats someone differently because
of dislike or hostility towards the protected class of which that person is a
member.””” An employer might adopt a nicotine ban for paternalistic reasons
because she wants to provide an incentive for people to quit smoking. Yet an
employer could adopt the same policy simply because she despises smokers
and thinks they are bad people. Animus therefore speaks to motivation, not
to outcome. Courts have been willing to outlaw even rational discrimination
based on animus.”

Similarly, stigma connotes strong disapproval at a social level. Stigma-
tization occurs in four steps: (1) acknowledging difference, (2) associating
that difference with negative characteristics, (3) classifying people based on

7 Roberts, note 43, at 585; see also Jessica L. Roberts and Elizabeth Weeks Leonard, Stigmatizing

the Unhealthy, 45 ] L. Med. & Ethics 484 (2017).

Jenna Johnson, Trump Attacks Former Miss Universe Who “Gained a Massive Amount of

Weight” and Had “Attitude,” Washington Post, Sept. 27, 2016, www.washingtonpost.com/

:nim\vo&%o__.mom\év\uo&\oo\nw\ﬁa_:v.m:mow%mo::ovmmmm-::228.27c|mm_:&-m-5mmm_.<o-

E:o::m.o?cn_.mrvm:&.rmm.mananh::dlﬁaa:sl..ouﬁoow:won‘

See Kelly K. Dineen, Moral Disengagement of Medical Providers: Another Clue to the

Continued Neglect of Treatable Pain? 13 Hous. J. Health L. & Policy, 163, 189-198 (2013).

Jessica Mantel, Refusing to Treat Noncompliant Patients Is Bad Medicine, 39 Cardozo Law

Rev. 127 (2018).

See generally, Susannah W. Pollvogt, Unconstitutional Animus, 81 Fordham Law Rev. 887

(2012) (describing the jurisprudential development regarding the meaning of the term

“animus”).

77 Elizabeth Emens, The Sympathetic Discriminator: Mental Iliness, Hedonic Costs, and the
ADA, 94 Georgetown L.J. 399, 409 (2006).

7 Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 433, 450 (1985).
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that difference, and (4) devaluing people based on the o_mmmw.mommo:.é When
society devalues the object of stigma, it can _wmm to exclusion and _oém.:&
social status. While animus is personal, stigma a.moo_m_. wmomﬂ._mm of the ,,Snwo-
spread negative stereotypes associated with smoking and ovmmﬁa people who
use tobacco or are overweight face social stigma.* Thus, even ._m a person does
not have animus toward smokers or overweight voow_ov_ she might still choose
not to associate with them because of their inferior social status. .

Programs — both public and private — that differentiate on E.m basis of health
status may condone animus and perpetuate mmmBm.@ Wm.:::_:mwo mx.maﬂmm
from Chapter 1, when Dr. Bragdon refused to fill m_.m:mw Abbott’s cavity, that
decision could have well been based in animus or stigma, as people who E,\m
HIV have faced ridicule and social exclusion. Turning away .E?ﬁwom:_é
patients could perpetuate negative beliefs about .&.mﬁ group, mainly that .%Mv\
are tisky or dangerous. Perpetuating stigma is m%moﬁ:.v\ unfortunate when ﬁvm
stereotypic belief is unfounded. In fact, there is no evidence that HIV om:m ~m
spread through routine dental care.® Social stigma may not only be harmful,
but also misinformed. .

Policies might not even need to specifically target a particular group or
behavior to be healthist. When Mayor Michael R. Eooa.vﬁm mmo.vﬁmm ﬁro.w_m
Gulp ban, the tax applied equally to everyone, making it deceptively .mmo_m:v\
neutral. But the people of New York knew all too well that the mo‘:ow smh
designed to decrease the consumption of sugary drinks voom‘cmm.Om their healt
impacts, which include weight gain and diabetes. One ov_ooro: to bans m:
unhealthy foods and drinks holds that the law should not punish @wowﬂm w m
can eat and drink in moderation just because some wmo.m_m lack willpower.
Of course this argument is based in inaccurate, disparaging ﬁmamoa\mmm mvocm
health and weight. Policies like the Big Gulp ban also may lead to mEE:M an

perpetuate stigma. If New Yorkers resent having to buy 2.<o smaller mochas at
Starbucks, rather than one “Trenta” (thirty-one-ounce drink), they may blame
overweight people for the cost and inconvenience. Moreover, the law serves

9 Bruce G. Link and Jo C. Phelan, Conceptualizing Stigma, 27 Ann. Rev. Socio. 363, 367-75

o WMMMW L. Roberts and Elizabeth Weeks Leonard, Stigmatizing the C:\SQFN_X 45].L. >%Mm. ,Q
Ethics 484 (2017); see also Lindsay F. Wiley, Shame, Blame, and the Emerging P.QE of . @M:N
Control, 47 U.C. Davis L. Rev. 121, 123-28 (2013) (noting public health campaigns aimed a
stigmatizing obesity and smoking).

8 Roberts and Leonard, note 15, at 850-1. .

b Owomoz Department of Education, HIV-AIDS Questions and Answers (2017), www.ode.state
.or.us/search/page/?=1107.

8 Wiley, note 79, at 125-6.
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an expressive function,* signaling that law-makers view a lack of self-control
as the reason behind obesity.
Because stereotypes play such a crucial role in human cognition, people
may act on their negative beliefs despite their best efforts not to 5 Consider
the ACA’s tobacco surcharge. Purportedly, Congress wanted people to quit
smoking in an effort to improve public health and reduce health-care costs.
Yet, why target tobacco use and not any number of other unhealthy and poten-
tially costly behaviors? Why not drinking alcohol? Eating red meat? Getting
inadequate sleep? Failing to exercise? Not using sunscreen? Failing to get the
flu shot? Considering how much of our behavior affects our health, the deci-
sion to target tobacco use and not other kinds of risky conduct might say more
about the social disdain for smokers than the desire to promote health or lower
costs.® One solution to this thorny dilemma is to ensure that laws and policies
designed to facilitate health or curb spending are actually based in evidence
and do not target one behavior — or class of people —without a sound empiri-
cal justification. Looking to verifiable evidence can help ensure that law- and
policy-makers are not acting based on animus or stigma. The ACA includes
provisions supporting evidence-based medicine, dubbed “comparative effec-
tiveness research” (CER), at least with respect to medical interventions and
treatments.*” Similar evidence could be further developed with respect to var-
ious health-promotion laws and policies. Studying the relative effectiveness of

various approaches would also further welfare, ensuring that resources are put
to efficient use.

2.2.4. Health Justice

The last guiding principle is health justice. Health justice draws from wel-
farist, egalitarian, and libertarian concerns related to people’s access to
care and health outcomes. Lindsay Wiley has described health justice
as “emphasiz[ing| the need for more probing inquiry into the effects of
class, racial, and other forms of social and cultural bias on the design and

8 Cass R. Sunstein, On the Expressive Function of Law, 144 U. Penn. .. Rev. 2021 (1996), http://
morowmar%._mi.:_um:_r&:\nm_.\S.as\oo:"o:rnmm.Vma.n_auwmuommoo:"@aﬂvn::.._ms\lams.oé.

Roberts and Leonard, note 15, at 886—7.

Ibid. at 887.

See Riaz Ali, Morgan Hanger, and Tanisha Carino, Comparative Effectiveness Research in the

United States: A Catalyst for Innovation, 4(2) Am. Health ¢ Drug Benefits 68-72 (2011), www

.:ov_..5_54:_.r.mc<\v5o\m&oFm\TZOﬁoamwm\. Also see Richard S. Saver, Health Care Reform’s

Wild Card: The Uncertain Effectiveness of Comparative Effectiveness Research, 159 U. Penn.

L. Rev. 2147 (20m), _&wm“\\vﬁuﬁd.mma‘oo_:\m&w\vmvma.om:.vmvm?moﬁl_muaooo? (identifying

limits to the ACA’s approach to comparative effectiveness rescarch).
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implementation of measures to reduce health &%m.;mmw.ém Eo&wﬂ Emcwa_
builds on other social justice movements mS::.mmm in r.:Bm: :m 5, m@:&-
opportunity, and fair treatment. Wiley has 0::5& m”:d_“m: qo%.m N: o:moa
ronmental justice, reproductive justice, and food Em:om.. 9 Foo _:_m __uomu.wa
example, focuses on the “disproportionate burden OM .m:<:o:Bo:$ NMW "
to healthy food experienced by low-income ooB:E:.Eom and ooﬂE::m i o
color.”» Similarly, health justice recognizes that various factors eyond in
vidual choice affect health, including institutional wo.ro_ow and practices Am._m_M
where to dump pollutants, build state-of-the-art Bmm_om._ .oo:ﬁ? _omm.ﬁ ém.mw
ing trails or bike paths, allow liquor or Qmm:mqm mm./\mn.:m_:.mv as sm mmmmow_a
determinants of health. But health justice’s unique Sw.@: is that those facto ~
are the result of existing bias and privilege and, accordingly, that reforms mus
‘ se underlying causes.” .
LQMMMWMJ:EOQ o<w1mm~um with other guiding principles that we &FZM . dis-
cussed, but it also presents a unique set of concerns, values, and directives.
From a welfarist perspective, health disparities and a _mow of rm,m:r-om% moMomm
can reduce both short- and long-term welfare. From a rvoﬂm:m: woa@mom:m\mu
limiting people’s choices related to their mom:r c:mmnﬂ_:mm%m.ao%m M i
dom. From an egalitarian perspective, practices w.rmﬁ o_mm.m_@ and disa <Mw ag
certain groups or individuals are voﬁm:au_@ animus-driven or m:mam LN:HW
Although related to health welfare, health Evm_.? and rﬂ:r. equa ity, mmgm
justice is distinct. In particular, health justice mm%owmm.m ma.w:_u.::wm ooﬁsoMco-
at a systemic, society-wide level, focusing on ::.mmlv::m institutional s “
tures and biases that have led to the maldistribution of health-care resourc
. : w w.ON . agon
m:mm”_uwmuﬁwm”wmmzo: of health justice concerns, consider the ?mzv\mo::-
cized disability law case, Alexander v. Choate.” ‘r., Choate, a maom:u 0 vm“
ple with disabilities challenged Tennessee’s decision to reduce the H_E.Bﬁ.m
of Medicaid-covered hospital days from twenty to fourteen. %rw rw M.E m :m.
alleged that the change would %mwavo&ozmﬁx\ harm wwov_.@ eSM \ _Mwmmo
ities, who as a group tend to need more hospital care. Unconvinced by

% Lindsay F. Wiley, Tobacco Denormalization, Anti-Healthism, and Health Justice, 18 Marquette
Benefits & Social Welfare L. Rev. 203-53 ANOGV. , |
ke rmﬂ«_w&\ F. Wiley, Health Law as Social Justice, 24 OoE&.N J.L. & Pub. wuoﬁx MQANAMMW o
® See Cassidy R. Hayes and Elena T. Carbone, Food Justice: What ~M It: \ ere o::ﬁo:::.n
‘ S0 iti i & Therapy 1-5 (2015), Www. :

Is It Going?, 5(4) ]. Nutritional D_mo&ﬁm -5 (201 .
,M\ﬂww\wﬂmw.mnenmm\%von_”.~azoa.s\?ml3Téroa.rmm-;.vao:.irnqm,_m._?mc_:m&_?.Omoo 1000179
.phpraid=064783.

o Wiley, note 88, at 84-5.
2 Wiley, note 88.
9% Alexander v. Choate, 469 U.S. 287, 105 S. Ct. 712 (1985).
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arguments, the US Supreme Court upheld the fourteen-day limit, finding
that Tennessee did not intend to discriminate against people with disabilities
when reducing the number of covered hospital days. Moreover, people with
disabilities had access to the exact same benefit - fourteen hospital days — as
people without disabilities. While the Rehabilitation Act requires giving peo-
ple with disabilities meaningful access to the Medicaid program, it does not
guarantee them “adequate health care.” The Choate court explicitly noted
that Tennessee had no legal obligation to favor people with disabilities in its
distributive decisions.

The Choate case certainly sounds in the register of healthism: The Tennessee
Medicaid policy affects individuals differently based on a health-related factor.
Despite its veneer of health-neutrality — the limit applied with equal force to all
Medicaid beneficiaries — the Choate decision could have a devastating impact
based on health status. Many people with disabilities depend on Medicaid as
their source of health insurance. They may require more regular and more
intensive medical treatment than nondisabled persons. Because health care in
the United States is so expensive, people could forgo needed treatment when
their insurance fails to cover it. Hence, Medicaid beneficiaries in Tennessee
who require longer stays might end up attempting to manage serious medical
conditions on an outpatient basis. Or, if they are admitted, patients may find
the hospital pushing them out the door because of the billing department’s
reimbursement concerns. Or they may receive all of the care that is medically
appropriate but then face staggering bills for the days not covered by Medicaid.
Given that Medicaid is a means-tested health-care program, the chances of the
hospital actually collecting the additional charges are quite low. Nevertheless,
the hassles of attempted debt collection and bad-debt write-off will add to the
cost of doing business with Medicaid. Institutional and individual care provid-
ers, accordingly, may be even more reluctant to treat Medicaid patients because
of the myriad challenges in getting paid for the care. (Medicaid already reim-
burses lower than Medicare and commercial insurance, creating a baseline
disincentive to treat those patients.) In short, the change to the program would
affect people with disabilities more acutely than nondisabled Medicaid benefi-
ciaries. The reduction could limit their access to needed health care and, as a

result, lower their relative health, thereby increasing existing health disparities.
Yet what principle of healthism does Choate violate? The decision is not
clearly welfare-reducing. It could be that the overall benefit of reallocating

9 See David S. Mandell and Colleen L. Barry, Care for Autism and Other Disabilities — A Future
in Jeopardy, 376 New Engl. ]. Med. e15 (2017) (describing Medicaid as “the single largest
health-care payer for people with autism or developmental disabilities”).
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limited state funds away from Medicaid (or away from inpatient Medicaid
coverage to other Medicaid benefits) outweighed any mmmwm burden that peo-
ple with disabilities felt from fewer hospital days. The vwrov\ moww .:.oﬂ offend
health equality because it does not single out people with &mmv:&om based
on animus or stereotype. Nor does it clearly violate health .Eua&\. %r.o pol-
icy limits, but does not deny, Medicaid beneficiaries’ m_oz@ to stay in the
hospital beyond fourteen days. The Court was careful to wo::. out that peo-
ple with disabilities have access to exactly the same set of choices as vmow_m
without disabilities. Moreover, nothing actually forbids people from staying
a fifteenth day in the hospital, assuming that they are ém.:w:m to moom@.ﬁ the
charges. We might dispute just how voluntary that orowom. a,.?: theoretically
both healthy and unhealthy individuals enrolled in Medicaid have the same
option. Since the decision does not clearly violate Tmm.:r Sm.;mwﬁ health lib-
erty, or health equality, we must look to another governing E.Eo_w_n .ﬁo under-
stand why Choate may be construed as healthist. Health justice provides such
xplanation.
m:M mé or policy transgresses health justice when it impedes rwm:rmow%
access, worsens health outcomes, or creates or perpetuates health m._%m::om.
Moreover, health justice acknowledges the underlying biases that influence
institutional design choices. Although explicit bias like animus and stereotyp-
ing falls more properly under health equality, bias can also have collateral mwn_
structural effects. Recall that our definition of health equality moom. not readily
include disparate impact. Instead we focused on individual decision-makers.
To be sure, Tennessee cut its Medicaid inpatient hospital benefit not _umomﬁmo
of — but rather in spite of — its potentially devastating impact on mmo_&m with
disabilities. But why wasn’t the state more attuned to %m. :mo.%. of disabled
citizenry? Health justice recognizes that biases — including implicit ones —can
get baked into a given system in such a way that makes them rm&.wo identify
as instances of discrimination. Perhaps ironically, the Choate court itself noted
that “[d]iscrimination against the handicapped was . . . most o.moa._ the product,
not of invidious animus, but rather of thoughtlessness and indifference — of
benign neglect.” Yet when the state of Tennessee made Medicaid o:.w %.m;
would have a disproportionately devastating impact on Tennesseans with &m-
abilities, the state was arguably acting with a bias in favor of the needs of its
nondisabled citizens while neglecting people with disabilities. .

The effects of this example of benign neglect have clear implications for
health justice. The decision in Choate impedes health-care access for .wa.o.v_m
with disabilities, who tend to require more covered hospital days. Limiting
access to needed care could lead to worse health outcomes. As a group, people
with disabilities experience lower levels of relative health and poorer health
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outcomes than people without disabilities.% Taking away six potentially medi-
cally necessary hospital days threatens to exacerbate those existing health dis-
parities. In other words, the marginal utility of those additional inpatient days
is greater for someone with a disability than for someone whose health status
does not rely so heavily on the availability of that type of care.

Health justice then captures important concerns left untouched by the
other three guiding principles, particularly the norm of distributive fairness.
Because health is so tied up in other important social values, health law and
policy should ensure that all Americans can access decent health care and can
achieve baseline levels of health. Justice requires allocating society’s benefits
and burdens fairly across citizens.

John Rawls’s concepts of the original position and the veil of ignorance pro-
vide a well-known account of justice. The original position is a hypothetical
state of affairs in which a group of people convene to structure their society .%
Behind the veil of ignorance, the framers do not know their race, sex, age, reli-
gion, intelligence, skills, level of education, or wealth. Because no one knows
where they would stand in a social hierarchy, these hypothetical citizens adopt
principles of justice that secure not only basic liberties but also the fair distri-
bution of social resources, thereby creating a moral, just society. For example,
imagine that you and I are charged with cutting a delicious cake. If one of us
gets to cut the cake and the other gets to choose the first slice, then each of
us should get our fair share.%” Instead of cutting a variety of slices of different
sizes and hoping we each get a bigger piece, we would instead cut all of the
slices evenly. That result is what Rawls would call perfect procedural justice.

In Rawls’s hypothetical world everyone starts with certain basic liberties. In
reality, of course, all people do not have access to the same set of choices.

Importantly, health justice, as we define it, is distinct from health equality.
As a result, formal equal treatment can lead to unjust outcomes. Take the
Aesop’s fable of the stork and the fox.” When the crafty fox invites the stork
over for dinner, the fox serves the stork milk (or, according to some versions
of the fable, soup) in a shallow bowl. The fox can effortlessly lap up his meal
from this container, while the stork — with his long beak ~ cannot. The stork

9!

Roberts and Leonard, note 15, at 87 (noting that people with disabilities are more likely to use
nicotine or be overweight).

Samuel Freeman, Original Position, in The Stanford Encyclopedia of Philosophy (2016),
rE;“\\v_mﬁc.ﬁm:?&.&:\m:q_.nm\oamm:m_.vow:_.o:\ﬁon‘

John Rawls, A Theory of Justice (Harvard University Press, 1973).

The US Supreme Court famously relied on this fable in Griggs v. Duke Power Co., 401 U.S.
424 (1971), to explain why the law must reach even facially neutral, unintentional forms of
exclusion to provide true equality of opportunity.
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responds in kind by inviting the fox over for dinner and mmj\.m:m the liquid Bm%_
in a long, tall vessel. This time the stork’s beak m:oiw him to eat from Hr@
narrow jar with ease, and it is the fox that goes home @5 an empty mﬁo.:wmo m
Although both the stork and the fox may have been given equal n_:m::.:mm 0

milk, it would be a stretch to say that a world filled o:_vw with shallow bowls or
narrow jars would be just for storks or for foxes, Sm@moga_v\.. .

So what does this discussion mean for our healthism mao_oorv Our version
of distributive justice requires more than simply o.@:m; slices of cake or o@:ﬂ
servings of milk. It likewise requires that people will v.@ .mEm to .Rmor the ﬁmw—o
or will have access to utensils. And of course some citizens will come to the
table hungry, while others already have had plenty of cake at home. Of ooﬁmm,
applying the notion of distributive justice to real-world examples, such as
health care, is a good deal more complicated. , .

Health justice recognizes that certain policies or laws may m;?omo&o:wﬁm_v\
harm particularly vulnerable groups,” including MmoEm labeled as unhealt Uv\.
For example, certain populations may be more likely to use ﬂovmooo or to . %
overweight. Specifically, people of certain races and mﬂ.r:_o&mmw people wi
disabilities, and those with lower incomes are more likely to smoke and to
be heavier than their white, able-bodied, more affluent oo::.ﬁ%m:mué Tmém
and policies that penalize tobacco use and high wZ:.w accordingly, will dispa-
rately impact these groups. Moreover, those populations m:.mm% .ﬁ.:m to oxvﬂ
rience lower levels of relative health. Denying them certain privileges, suc
as reduced premiums or employer-subsidized ém::wmm programs, exacerbates
existing disparities and reinforces existing social mqmcmo.m:o:m. . .

Efforts to discourage or to punish unhealthy _uormSwH.BmM just pile onto
these existing disadvantages. Recall the single parent living in moéﬂ%. m.r@
already faces significant obstacles to adopting healthy ermSoa. C mﬁm_:m
her more for health insurance because she does not hit her ﬁ:moﬁ.& BM
could simply add insult to injury. It is money diverted away from vﬂ:mﬂwwm
to buy healthier foods (which tend to be more expensive), ovr::m .ﬂ:w
care (so she can exercise, sleep, or de-stress), or even pay mn.; needed healt
care. Instead of improving her health and wellness, the .@orov\ wo&m end up
making her worse off. Thus, even well-intentioned %mﬂo:sm:ozm.vmm&
on health can exacerbate existing health &%m:mom and make the lives om

particularly vulnerable people even more challenging. As such, those _wo -
icies raise distributive justice concerns even if they generate net weltare

% Roberts, note 43, at 607; see also Roberts and Leonard, note 15, at gos.
1 Roberts, note 43, at 616-17.
© Tbid. at 617-18.
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by improving some people’s lives or by saving the employer or the health
insurer money. In other words, a policy may serve health welfare yet still
undermine health justice.

Imagine an employer decides not to hire women of reproductive age. The
policy may be, from the employer’s perspective, welfare-enhancing. Women
of childbearing age, unlike their male counterparts, bear the physical and
financial burdens of pregnancy and childbirth. Even if the child is adopted or
born by a surrogate, in a heterosexual couple, the woman is more likely to be
the primary caregiver for a newborn. A pregnant employee may be costlier
than a nonpregnant employee in terms of health insurance and productivity.
Arguably, then, it would be economically rational for an employer to adopt
a blanket policy against hiring women of childbearing age, say, under fifty.
Even if a prospective female employee of that age has no interest in becoming
a parent, a blanket policy is cheaper and easier to administer than trying to
make individualized determinations regarding which applicants or employees
might end up having children. Assuming a steady supply of capable workers
that are men or women over fifty, an employer might decide the cost of the
ban is worth the benefit.

However, the law restricts an employer’s ability to adopt such a policy.
Specifically, federal employment discrimination law prohibits discrimination
based on age, pregnancy, and family leave.* Likewise, the ACA largely pro-
hibits health insurers from making decisions about whom to insure and how
much to charge in premiums based on individual health status. With respect
to health status in other contexts, however, legal protections remain incom-
plete. For example, employers generally may refuse to hire tobacco users,
obese workers, or other individuals deemed unhealthy or risky. Moreover,
although the ACA’s Essential Health Benefits (EHB) package includes pre-
conception and prenatal care as “preventive services,” the EHB requirement
does not apply to employers, and preventive services do not include labor and
delivery costs.

While the law would prohibit employers from screening out women of
reproductive age, employers can still legally obtain information about their
employees’ reproductive choices. Companies like Castlight Health have cre-
ated services to help employers mine their employees’ health data, including
workers’ compensation claims, pharmaceutical records, doctor’s appointments,

© Josh Levs, “Primary” Caregiver Benefits Sound Gender-Neutral but Aren’t, Atlantic, Oct. 1,
2015, E&E.mammmzmo.ooB\v:&:mmm\m_dr_,<o\~8m}o\v:.EmQ.omSw?Qé@:m_E\&oﬁmo\.

% See Age Discrimination in Employment Act of 1967, Pub. L. No. §0-202, 81 Stat. 602. (prohib-
iting discrimination against individuals 40 and over); Family and Medical Leave Act of 1993,
Pub. L. No. 103-3, 107 Stat. 6; Pregnancy Discrimination Act, Pub. L. No. 95-555, 92 Stat. 2076.
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and search queries on the companies’ website.'* O.mﬁ.m:m:u? these oo.Bv.mE@m
aim to reduce employers’ health-care costs by providing employees with infor-
mation to make informed choices about their rom:r.m:a wellness. But the
data miners can also predict whether employees are trying to get @Rm:m:.:., are
in need of major surgery, or are at risk for diabetes or w%.om ram:rloo:m&ozﬂ
For example, if an employee stops filling her prescription mﬂ ._uir contro
pills and searches the health plan website for covered owﬁogw_m:ﬁ. she B.mw
be flagged as trying to get pregnant. So long as %.m mm.ﬁm are not _mmscmwmmiw
a particular employee, the company could share it with the .m,B_u_ov\Q and stay
clear of the Health Insurance Portability and >oooc:ﬁmv‘~ra\ >Q AE:ugv.
Nevertheless, that information may influence hiring decisions, either explic-
i implicitly.
&v\mowm:rﬂ:wawnw also does work where health liberty :.:.WE fail. As :OH.P
people are not equally situated to make autonomous moo;._o:m. <<m can again
go back to the single parent with limited resources. Omm::m.m: Eomng\m to
lose weight does not limit her choices or intrude on her privacy and, thus,
does not offend health liberty. But the deck may be m_m?oww&o:ﬁ.m:\ stacked
against her in terms of her ability to respond to the szzo.mm incentive vwow..;@
of various socioeconomic, environmental, and other barriers ﬁ.o rmm&rv\ eating
and exercising. Therefore, it is entirely possible ﬁ.rm».m seemingly _w:o.o:omm
workplace wellness program might violate the principle of health justice by
neglecting people who already face disadvantage. o A
While health equality certainly addresses some justice-oriented concerns,
it would also leave some potentially healthist conduct unregulated. <.<ro:
animus or stereotype is driving discrimination, qmm:ﬁm people equally is fre-
quently enough to solve the problem.* For instance, ;.. m:.o:.%_o.%ﬁ .moom not
want to hire women of reproductive age, eliminating mao:BEmco: is as easy
as forbidding the employer from considering gender or age. It is enough to
force the employer to treat men and women, and people of all ages, the same.
In some cases, however, formal equal treatment can actually create or perpet-
uate disparities. Disability offers a helpful example. Frequently, treating peo-
ple with disabilities the same as their nondisabled counterparts results not in

w4 Rachel Emma Silverman, Bosses Tap Outside Firms to Predict Which <<‘ol§‘4m Might Get mmiw
Wall Street Journal, Feb. 17, 2016, 2<<<<‘E&,oozy\m&o_aw\vwmmnw._aEmmm-?m.@mwm.ﬁ.man Mwm
which-workers-might-get-sick-1455664940; Valentina Zarya, Employers Are DS&Q\ mmwm . m\
Data to Track Employee Pregnancies, Fortune, Feb. 17, 2016, http://fortune.com/2016/02/17

105 MHMMM%MM:MMMMMM M\m& Inequality: Legal Aspects, in Intemational m:.%&ova&a of Social
and Behavioral Sciences 894 — 9oz (James D. Wright, ed., 2nd edn., Elsevier 2015).
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their inclusion but their exclusion.™ To keep out people who use wheelchairs,
an employer need not adopt a hiring ban. It can simply operate in a building
with no ramps or elevators. Targeting discrimination may then require taking
positive actions to make both facilities more accessible. We can think of our
single parent in terms of access as well. She may have difficulty losing weight
because her income and work hours limit her access to healthy foods or the
time and other resources necessary to exercise. Health justice might call for
accommodating her by providing healthy snack options at work or allowing
exercise while on the clock.

In sum, a principle of health justice is necessary to understand healthism
because it encompasses distributive justice concerns not captured by health
welfare, health liberty, or health equality.

2.3. IDENTIFYING HEALTHISM

From these four guiding principles, we can create two sets of factors for
law- and policy-makers, as well as private actors, to consider in evaluating
the potential for healthism. The top section of Table 2.1 outlines the defin-
ing characteristics of desirable health-status differentiations, and the bottom
section outlines the defining characteristics of healthism.

Identifying healthism requires a theoretically sound rubric. Not all health-
based classifications are troubling. In fact, some can do a lot of good. Yet it is
about more than just intent. Even well-intentioned classifications can have
undesirable results, such as punishing people for things outside of their con-
trol, perpetuating stigma, exacerbating health disparities, invading privacy, or
infringing on personal liberty. We therefore adopt four principles to guide our
analysis of whether a law or policy is healthist: health welfare, health liberty,
health equality, and health justice. From these four principles, we can for-
mulate a framework to allow law- and policy-makers to think through these
potentially thorny problems.

We apply this rubric in Chapter 6 by working though specific examples.
This nuanced approach is necessary because health impacts people in so
many different ways and raises so many competing concerns. Moreover, social
norms, health-policy priorities, and empirical data change and develop over
time. Our overarching goal is not to provide cookie-cutter answers to ques-
tions of healthism, but rather to heighten awareness of the pervasiveness of

¢ Jessica L. Roberts, Health Law as Disability Rights Law, 97 Minn. L. R. 1963, 2014 (2013).
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TABLE 2.1. Healthism Rubric

Characteristics of socially desirable health-status differentiation

ision-making”*
Promotes healthy mnn_m_ow making®
Facilitates individual choices regarding health#
Lowers health risks*

E3
Lowers health-care costs .
Facilitates better health care and better health-care access

Characteristics of healthism
Is driven by animust o
Stigmatizes individuals unfairly?
Punishes people for their private conductf
edes access to health care’ N . -
%ﬂ off resources or otherwise limits the ability to adopt healthy life choices
o
Produces worse health outcomes o
Maintains or increases existing health disparitiest

*Health welfare
#Health liberty
+Health equality
°Health justice

health-status discrimination and the need for closer mﬂm:mo: to Uo”r its owwﬂm.
and its effects (Table 2.1). Our rubric is not an algorithm to app y mee "
cally. Instead, we seek to create a vocabulary and a platform for discussion

enrich the debates surrounding health policy.




