Capital punishment 1s
on the decline, largely
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Most Republican candidates and officeholders are strong
supporters of the death penalty, and even Democratic candi-
dates have generally embraced capital punishment ever since
Michael Dukakis lost his presidenual bid in 1988 partly because

his opposition to the death penalty opened him to-the “sott on
crime” label.
Notwithstanding the politics of capital punishment, however,

the number of executions in the United States dropped to 55

in 2006 from a peak of 98 in 1999. An even more telling higure,
many experts say, is the decline in death sentences, just 128 na-
tionwide in 20056 after hitting 317 in 1996. And when Sen. john
Kerry, D-Mass., ran for president in 2004, his opposition to cap-
ital punishment was not a big issue.

What changed? The biggest factor, according to many ex:
perts, is that the introduction of DNA testing in criminal cases
in the early 1990s has cast a shadow over the legal system. DNA
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testing can provide exact matches between suspects and crime-
scene evidence such as blood, semen, and hair, even years after
a murder, and it can also prove that a suspect—or a convict—
did not commit the crime in question. The New York City-based
Iinnocence Project, co-founded by Barry Scheck and Peter
Neufeld, lists 200 post-conviction exonerations in the U.S. stem-
ming from DNA testing. Fourteen of those cases involved death
sentences. In light of such findings, and after a rash of wrongtul
convictions, Illinois Gov. George Ryan, a conservative Republi-
can, commuted the sentences of 171 condemned men 1n 2003.

“In the early days, it was assumed that we just didn’t make
mistakes with any regularity in serious felony convictions, and
the emergence of all these DNA exonerations has, I think,
slowed down enthusiasm for the death penalty,” says Daniel
Givelber, a law professor at Northeastern University in Boston.
“It has sort of made people question their certainty.”

The advent of DNA tests has had widespread ramifications,
experts say. The proespect of wrongtully convicting a defendant
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has made prosecutors more cautious 1n seeking the death
penalty and made judges more inclined to overturn death sen-
tences. The newfound skepticism has lengthened legal process-
es and increased the expense of carrying a death sentence
through to conclusion.

“T'here’s been a shift in the way we discuss the death penalty——

away from morality toward what we call the concept of mno-
cence, which is basically whether a bureaucratic machine the
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size of the U.S. criminal-justice system can work without any
mistakes,” says Frank Baumgartner, a political science professor
at Pennsylvania State University. “And when you pose the ques-
tion that way, there’s obviously only one answer.”

Such obsession with perfection and “innocence” 1s
overblown, supporters of capital punishment argue. Dudley
Sharp, who heads an organization called Justice Matters based
in Houston, says that almost all post-conviction exonerations
turn on legal points, not actual evidence such as DNA tests. The
justice system—including the long appeals process—is de-
signed to weed out mistakes, and it does, he contends. “1 don't
think anybody could imagine anything that accurate,” he says.

Samuel Millsap, a former district attorney in Bexar Gounty,
Texas, lost his certainty about the infallibility of the justice sys-
tem in dramatic fashion. He was elected as a strong supporter
of capital punishment, and his San Antonio office tried and ex-
ecuted half a dozen people in the 19830s. But atter the Houston
Chronicle published a story in 2005 questioning Ruben Cantu's
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1993 conviction and execution, Millsap gave 1 to his mounting
doubts and became an active opponent of the death penalty. "1
think the system 1s absolutely broken,” he says. "I believe that
it’s probable that we have executed innocent people in Texas.”

Worrving About iInnocence
Publicity over DNA tests that have exonerated condemned
men has been retlected 1n popular culture 1n the past decade,
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- doesn’t explain the decrease in execu-

producing a rash of books, TV shows, and mowvies. Best-selling
crime novelist John Grisham’s latest book, 1he Innocent Man, 15
based on a true story about a wrongtul conviction.

Concern that innocent people could be executed has
breathed new lite into an anti-capital-punishment movement
that had its first U.S. victory in 1847, when Michigan abolished
the death penalty for all crimes except treason. Opponents
mostly still wage a limited crusade, however, focused on the le-
oal system. “There’s no broad social movement—it's not like
the civil-rights movement or something,” Baumgartner ex-
plains. “It’s very oriented toward university-based projects.” In a
forthcoming book, Baumgartner and a co-author trace the
drive to re-examine capital cases to projects at several law and
journalism schools in the early 1930s, including Northwestern
University in [llinois. In addition to academics, some journalists
and lawyers have also pursued the cause. California, Connecti-
cut, lllinois, North Carolina, and Wisconsin have formed gov-
ernment-sponsored INNoOcCence COmMINISSIONS.

The focus on mmnocence remains controversial in criminal
justice circles, however. Death-penalty advocates accuse aboli-
ttonists of obscuring the fact that most of the people exonerat-
ed are not actually "innocent” at all but have merely found le-
ogal loopholes through which to squirm. Sharp has examined
claims made by groups like the Death Penalty Information Cen-
ter, whose Web site lists 123 people who have been “released
from death row with evidence of their innocence.” In reading
Lhmuqh case files, in combination with other studies, Sharp
found only 17 cases in which freed capital convicts were hikely
to have been truly innocent.

“Sharp attributes the decline in death sentences to a commen-
surate drop in crime levels over the past
 two decades. But Baumgarmer contends
“that factoring in the reduction in crime

tions and death sentences: Murder rates
feil throughout the 1990s, but execu-
tions increased until 1999,

Although DNA ewnidence 1s rarely a tac-
tor 1n caprtal cases, Richard Dieter, exec-
utive director ot the Death Penalty Infor-
mation Genter, says that 1ts mere exis-
tence raises questions about the entire
criminal-justice system. “Everybody 1s
aware that mistakes have been made,” he
says. 1f we had DNA, we'd expose even
more, but not everv case has 1t.” And
Baumgartner argues that DNA testing
has had a huge p%ychomgmal eftect on
the public. “When it’s presented as the
accused criminal or the convicted crimi-
nal himself saying that he’s innocent, 1t’s
not that credible. The DNA makes 1t way
more credible, because there’s some guy
n a white lab coat who's done the study.”

Some supporters of capital punish-
ment say that, eventually, DNA testing
will make the application of death sen-
_tences much more accurate. Arguing
for a defendant’s right to post-convic-
tion DNA testing, former FBI Director
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ington Post op-ed, "As DNA technology continues to improve,
so does 1ts ability to identify the true perpetrators of crimes
and exclude those who are wrongly suspected or charged.” In
2004, President Bush, a strong backer of capital punishment,
signed the Justice for All Act, which oftfered federal grants to
states to conduct DNA testing and to increase compensation
for those wrongtully convicted.

Dieter partially agrees with Sessions’s analysis. "Our organiza-
tion, the Death Penalty Information Center, probably would go
out of existence if all of those [structural] problems were elimi-
nated,” he says. “We don’t try to raise [capital punishment’s]
rightness or wrongness as a theory. And I think, in a democracy,
if people absolutely want the death penalty, 1t’s better that we
have one that’s fair, that’s accurate, that doesn’t capture inno-
cent people.” But he hastens to add, “It’'s somewhat hypotheti-
cal to think that we can eliminate all of these problems in a hu-

man institution.”

Rolitical Developments _

The watershed event in the innocence movement came 1 -
nois, where Gov. Ryan ordered a moratorium on executions in
2000 after research by a professor and his journahlism students at
Northwestern exonerated Anthony Porter, who had been con-
victed of a double murder in 1982, shortly before his execution
date. Evidence subsequently emerged that police had tortured
other death-row inmates into confessing to crimes they didn’t
commit. Shortly before Ryan left office in 2003, he commuted
the sentences of all 171 people on the state’s death row. “Antho-
ny Porter was 48 hours away from bemg wheeled into the execu-
tion chamber where the state would kiil him,” Ryan said in his

~__announcement. "It would be all so anti-
SRR SC ptic tha t most of us wouldn’t have even
fine S paus ed f(:}r a second, except that Anthony

I " Porter was innocent.”

In 2004, state Supreme Courts in
Kansas and New York declared their
states’ death-penalty statutes unconstitu-
tional, although the U.S. Supreme Court
later overturned the Kansas ruling. Last
year, acting on the advice of a state-spon-
sored commission, the New Jersey Legis-
lature imposed a moratorium on capital
punishment. After gruesome accounts ot
botched executions, several state courts
have reopened the question ot whether
lethal injections might run afoul of the
Constitution’s ban on “cruel and unusu-
al punishment.”

T'his year, measures to halt executions
in several states -have gone further than
any 1n recent memory. In February, the
Montana Senate gave preliminary ap-
proval to a bill abolishing the deatn
penalty. In March, legislation to repeal
the deatnh penalty in Nebraska failed 1n
the state’s judiciary committee by one
vote; a measure to reform capital punish-
ment 1S tied up 1n the Legislature. Also
in March, a bill repealing the death
penalty in Maryland failed on a tie vote
in comimittee.



Capital punishment has been a
powertul issue in political cam-
paigns, although there are signs
that 1t 1s weakening. In 1992,
then-Gov. Bill Clinton made a
point of leaving the presidential
campaign trail to preside over
the execution of Ricky Ray Rec-
tor, whose case raised questions
ot severe brain damage. In 1994,
New York Gov. Mario Cuomo,
a death-penalty foe, lost re-elec-
tion to Republican George Pataki
in a campaign that focused on
the 1ssue.

In the 2000 presidential cam-
paign, George W. Bush, who had
presided over more executions
than any other Texas governor,
got no argument from Vice Presi-
dent Gore, also a supporter of
capital punishment. In fact,
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Gore’s only criticism of Bush’s
mq the Sff*(‘orld m ﬂdﬁﬂiizﬂ de- . el
‘bate, Gore attac k ed Bush for not “eﬂmn L
supporting a hate-crimes law that o '

could have been attached to the conmctlon of the men who
~dragged James Byrd, an African-American, to his death behind
a pickup truck in Jasper. In response, Bush questioned whether
an extra law was needed. “Guess what's going to happen to
them?” he asked eagerly. “They’re going to be put to death.”
(Two of the three men convicted of the crime were sentenced
to death.)

[n 2004, however, Sen. Kerry said he opposed capital punish-
ment on moral grounds and because he believes it is unfairly
applied, although he did make an exception for terrorists. Pe-
ter Loge, a tformer aide to Sen. Edward Kennedy, D-Mass., and
to Rep. Brad Sherman, D-Calif., points out that Kerry’s stance
never became a campaign issue. “The last presidential cam-
paign was just mean and vicious, with both sides accusing the
otﬂer of making stuff up. [But] the death penalty never came
up,” says Loge, whose public-affairs firm
represents tamilies of violent crime vic-
tims who nevertheless oppose capital
punishment. “To me, that says | GOP]
pollsters look at ail the data and say, ‘You
kriow what? Just don’t talk about it. No-
body cares.” ” Loge also notes that Sex
Jon Corzine’s opposition to capital pun- _
1Ishment was not an issue in a bitter au- o F?r
bernatorial campaign in New Jersey. gm 2095 ﬁ; W

Democratic Gov. Jim Doyle of Wiscon- -
sin, a death-penalty opponent, was re-
celected in 2006. Newly elected Maryland
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position, even though his state trails only Texas in the number
of people it has executed since 1976.

Clogs in the Wheel . .
The potential 1mpact of D\IA ewdence has made the pmcess
of trying a death-penalty case even more cumbersome and ex-
pensive. That, in turn, has had the effect of delaying executions
and buying more time for appeals. “What we know about the
appeals process is that, on average, among those offenders who
get executed after a death sentence, there's a lapse of usually
between 10 to 12 years,” says James Acker, a criminal-justice
professor at the State University of New York (Albany). More
convicts are being exonerated (or having their death sentences
commuted), in part, because errors in the process are bound to
surface as the cases undergo so much scrutiny at the trial, ap-
pellate, and habeas corpus stages.

The truth is, lengthy appeals most of-
tenn center on legal and administrative is-
sues. Basic questions of guilt and inno-
cence are not much debated after the tri-
al. “When it gets down to appeal, they’re
talking about, "Were the jury instruc-
tions appropriate? Was the jury seated
correctly?” 7 Givelber says. “Although
 trials are | reviewed again and again and
again, they're never reviewed on the ba-

sic question of whether the defendant
did it.” '

Are y{:}u in famr of i'he death pena/ty
for a perSon conwcfed Of murder'f’
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, striaently OppOSEfd capltal pun Exﬁqﬁfﬁié ﬁ@. : 1s the adﬁ*quacy of legal representation.

In 2003 the Supreme Court ruled in Wig-
gins v. Smuth that defendants in capital
cases must receive adequate counsel.
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Amid rsing questions about mnocence, defense attorneys are
spending more money on capital cases across the country, and
courts are setting higher standards for public defenders and
other lawyers who handle these cases. With more money flow-
ing to defense attorneys, prosecutors are likewise spending
more, in an arms race that makes counties think twice about
bringing such cases i the first place. A death-penalty case
“costs $1 million, and [a county’s] whole budget could be $2
million,” Dieter says. "And some of these are retrials—they al-
ready did this case once.”

Judicial Review

Lhroughout the 1990s, the Supreme Court issued rulings
intended to speed the seemingly endless process of appeals
In capitat cases. but in this decade, the Court has chipped away
at states” ability to carry out executions. In Atkins v. Virginia, the
justices ruled m 2002 that executing mentally retarded
defendants violates the Eighth
Amendment ban on cruel and
unusual punishment. In the
2005 decision in Roper v. Sim-
mons, tne Court barred states
from executing people who were
under the age of 18 when they
committed their crimes. Last
year, m the Hll v. McDonough
case dealing with lethal injec-
tions, the high court ruled that
death-row inmates may chal-
lenge their convictions under
expansive uwl-mghts laws as well iy
- as under I]dl"FOW habeas corpus o
drgumem&, ' |

“It’s hard for the Supreme -
Court to affect what juries de-
cide about guilt or innocence,”
Dieter says. "But they can make
restrictions, or Just give the
death penalty a second look
done m requiring better quality of counsel, checking on the
prosecutors’ use of jury strikes, eliminating the death penalty
tor some offenders, and looking at the mental illness problems.
All of these things are happening in a climate in which the
death penalty is a little bit more on the defensive.”

Ultmately, Baumgartner says, the Supreme Court may one
day declare capital punishment unconstitutionai—as it did
in 1972—on grounds that it has come to be applied too un-
evenly and unpredictably. According to the Death Penalty In-
formation Center, 83 percent of all executions in 2006 took
place 1n the South; this year, 12 out of 14 executions have oc-
curred 1n lexas. "It’s possible that as it becomes more and
more rare, the Supreme Court will say that if it’s unusual, it’s
unconstitutional,” Baumgartner says. “How they define ‘unusu-
al” could mean that it’s only used in five states, and 45 other
states virtually never use it. We’re not at that point yet, but
we're moving in that direction.”

Robert Blecker, who teaches constitutional history at New
York Law School, derides that idea. “It is not at all difficult for
me to stomach the fact that some states execute and others do
not, in terms of federalism,” he says. “The essential trade we
made in 1788 [in writing the Constitution] was one that ac-
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K. And I think that’s what they've

Bl L

knowledged that it 1s primarily a state function to define, de-
tect, prosecute, and punish crime.”

T

eory versus Practice

Despite the drop 1n death sentences, public support for capi-
tal punishment remains fairly high. In an October 2606 Gallup
Poll, 67 percent of those surveyed said that they favor capital
punishment. but that's well below the 80 percent support
recorded m 1994. When pollsters probe beneath the surface,
moreover, they find 1indications that support is lessening. When
respondents are given the option of backing an alternative sen-
tence of life without parole, support for the death penalty
drops to 47 percent, according to a May 2006 Gallup Poll. Like-
wise, Baumgartner says, jurors theoretical support ftor the con-
cept of capital punmishment weakens when they have to make
real-world decisions in capital cases.

Millsap changed his mind on the death penalty because of per-
sonal experience. When he was
the Bexar County district attorney,
the main criticism he taced from
his constituents was that his otfice
did not use the death penalty
enough, he says. But he started to
nave doubts atter reading news re-
ports on the 1ssue. After the con-
troversial June 2000 execution of

- Gary Graham, a Texas man who
was convicted on the testimony of

a single eyewitness, "I came out n
favor of a moratorium,” he says. “I
took the position that there ought
not to be any more executions un-
til we had a system that we were
confident was doing what 1t was
supposed to do—rmainly, to pro-
tect the mnocent.” His wife ac-
cused him of being disingenuous
on the matter, he says, and en-

couraged him to oppose the death penalty in all cases.

When a Houston Chronicle story called one of his own cases
Into question, he turned mto an unequivocal opponent of capi-
tal punishment. In November 2005, the Chronicle reported that
Ruben Cantu, a man whom Millsap’s office tried and executed,
may very well have been innocent. Juan Moreno, the victim of
the shooting who survived, and the lone eyewitness to the
crime, told the paper that Cantu was innocent and that he had
fingered Gantu only because of pressure from the police. “I ac-
knowledged at that point, publicly, responsibility for not simply
the decision to prosecute the case, but I [also] assumed respon-
sibility for the execution,” Millsap recalls. “And with the under-
standing that while his innocence had not been established, it
was clear to me that the case should not have been prosecuted
as a death-penalty case.”

Since then Millsap has worked to get the death penalty abolished
in Montana, New Jersey, New Mexico, and other states. He still be-
lieves that in the vast majority of cases, states execute only the
guilty. But he adds, "1here’s just lots of ways that the system can
break down, and 1 think does break down. Fortunately, I believe it

By

doesn’t happen often. But if it happens once, that’s too often.” i
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