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Abstract

In Roper v. Simmons (2005), the US Supreme Court raised the minimum age at which someone could be subjected to capi-
tal punishment, ruling that no one under the age of 18 at the time of their crime could be sentenced to death. The present
article discusses the legal context and rationale by which the Court established the current age-based limit on death penalty
eligibility as well as the scientific basis for a recent American Psychological Association Resolution that recommended
extending that limit to include members of the “late adolescent class™ (i.e., persons from 18 to 20 years old). In addition, we
present new data that address the little-discussed but important racial/ethnic implications of these age-based limits to capital
punishment, both for the already established Roper exclusion and the APA-proposed exclusion for the late adolescent class.
In fact, a much higher percentage of persons in the late adolescent class who were sentenced to death in the post-Roper era

were non-White, suggesting that their age-based exclusion would help to remedy this problematic pattern.

Keywords Late adolescent class - Death penalty eligibility - Racial/ethnic consequences

In a landmark capital case decided nearly 20 years ago, the
US Supreme Court ruled that no one under the age of 18 at
the time their crime was committed could be sentenced to
death (Roper v. Simmons, 2005). The Roper decision over-
turned an opinion the Court had rendered a little more than a
decade and a half before, Stanford v. Kentucky (1989), which
had set the minimum age at 16. The Roper Court premised
its decision to modify the age limit on two sets of empirical
facts that the majority concluded had significantly changed
since its earlier ruling. As evidence of the nation’s “evolv-
ing standards of decency” on the issue, the Court cited a
new “national consensus” against imposing the death pen-
alty on juveniles. In addition, relying on its own reading of
then-current social, developmental, and neuropsychological
research, the Court concluded that reliable and valid scien-
tific evidence had been developed showing that the death
penalty was categorically disproportionate for persons under
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the age of 18. The latter basis of the Roper Court’s opin-
ion—that evidence of behavioral, cognitive, and emotional
immaturity lessened legal determinations of culpability so
significantly as to require a categorical exclusion from death
penalty imposition—is of obvious interest to scholars seek-
ing to understand whether and how psychological knowledge
can play an important role in constitutional decision-making
(e.g., Steele, 2021).

Moreover, as we will further discuss, there is now more
recent scientific evidence suggesting that Roper’s logic can
and should be extended to 18- to 20-year-olds—members
of what has been termed the “late adolescent class” (e.g.,
Leark, 2021), an age group whose neuropsychological status
pediatric neuropsychologists are called upon to examine and
comment upon in various legal settings, including as miti-
gation in capital cases where death is sought as a penalty.
(Throughout this article, we use the term “juveniles” to refer
to persons aged 17 years and under, and “late adolescent
class” to refer to persons 18, 19, and 20 years old.) After
reviewing the legal context and logic of Roper’s age-based
limitation on the imposition of the death penalty, the present
article briefly examines this more recent scientific evidence
and discusses how and why it supports applying the Roper
age-based exclusion to members of the late adolescent class.
In discussing this issue, we acknowledge and rely on, among
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other sources, the articles contained in a recent Special Issue
of this journal (Leark, 2021) as well as a recent Resolution
passed by the American Psychological Association summariz-
ing the latest social, developmental, and neuropsychological
research and recommending that the same legal rationales used
in Roper apply to the late adolescent class. If followed, this
Resolution would legally bar 18- to 20-year-olds from being
sentenced to death. (The background and history of Resolution
that was overwhelmingly approved by the APA’s Council of
Representatives is contained in the Appendix A of this article,
along with a list of the members of the APA Presidential Task
Force who drafted it. The text of the Resolution itself is con-
tained in Appendix B). Both appendices are included as the
supplementary material in the online version only.

The second issue that we address has been largely over-
looked in discussions of these age-based exclusions—
namely, the degree to which excluding members of the
Roper and late adolescent classes from the death penalty
disproportionately affects young defendants of Color (those
identified as Black, Latino, and Other). In examining the
racial/ethnic consequences of implementing Roper’s already
existing exclusion and its potential extension to the late ado-
lescent class, we analyze a comprehensive database of death
penalty verdicts rendered between 1972—immediately fol-
lowing the post-Furman v. Georgia (1972) reinstatement
of capital punishment in the United States—and the end of
2021. We focus specifically on the intersection of age and
race/ethnicity in the distribution of the death sentences ren-
dered in capital cases over that time period. To the extent to
which death sentences were and still are disproportionately
imposed on young persons of Color, the Roper and potential
late adolescent class exclusions indirectly operate to allevi-
ate this specific form of racial bias.

The Legal Context and Logic of Roper

Although its actual application is very much debated, long-
standing constitutional doctrine provides that only persons
who commit the very worst crimes and manifest the greatest
degree of culpability may be subjected to the worst punish-
ment (i.e., capital punishment). Under existing death penalty
statutes, the determination of whether someone is eligible for
the death penalty turns in part on the nature of the crime for
which they have been convicted (i.e., only certain crimes that
have additional factors associated with them that presumably
make them “the worst” qualify). In addition, jurors are given
discretion to decide whether they believe a capital defendant is
so culpable that he or she deserves to be sentenced to death—
typically through a process by which jurors are instructed to
balance and weigh negative or “aggravating” factors against
positive or “mitigating” factors pertaining to the crime(s) and
to the person’s background and other characteristics.
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As death penalty doctrine has evolved, however, rather
than relying wholly on prosecutors and juries to make case-
by-case determinations of the seriousness of the crime and
the culpability of the defendant, the Court has imposed cer-
tain limited prohibitions against death penalty eligibility
(e.g., Haney et al., 2015). Thus, in addition to establishing
that no person convicted of a crime in which there was no
loss of life can be “death-eligible” (Louisiana v. Kennedy,
2008), defendants with certain characteristics are now, as a
group, exempt from capital punishment. For example, per-
sons who have “intellectual disabilities”—what the Court
described as “not only subaverage intellectual functioning,
but also significant limitations in adaptive skills such as
communication, self-care, and self-direction that became
manifest before age 18” (Atkins v. Virginia, 2002, p. 318)—
cannot be sentenced to death.

Another notable categorical prohibition, and the focus of
the present article, pertains to the age of the defendant. In
deciding that defendants who were not yet 18 at the time of
the crime with which they were accused cannot be sentenced
to death, the Court in Roper v. Simmons (2005) analyzed two
very different kinds of empirical evidence. The first kind,
which the Court characterized as providing it with “essen-
tial instruction” (p. 564), focused on the level of societal
acceptance of the practice; that is, whether there was now
a national consensus against applying the death penalty to
juveniles (i.e., persons under the age of 18). Looking primar-
ily at the enactments of state legislatures and other related
official practices (including states banning the juvenile death
penalty, declining to use it when it was possible to do so,
and commuting death sentences that previously had been
imposed on juveniles), and using them as indices of “evolv-
ing standards of decency,” the Court concluded that “today
our society views juveniles as “categorically less culpable’”
than adults (p. 567, quoting Atkins).

In addition to considering evidence of a national con-
sensus, the Roper Court then brought its “own independ-
ent judgment” to bear on the question. Explicitly consid-
ering what was then-current psychological research, the
Court reached three important empirical conclusions about
the characteristics of persons under the age of 18. Specifi-
cally, the Court concluded that, in comparison to adults:
(1) juveniles’ lack of maturity and underdeveloped sense of
responsibility made them more likely to engage in “impetu-
ous and ill-considered actions and decisions” (p. 569), (2)
juveniles were less emotionally stable and simultaneously
more “vulnerable and susceptible to negative influences
and outside pressures... in their whole environment” (p.
569-570) and, finally, (3) that because the “character of a
juvenile” was “more transitory, less fixed” and “not as well
formed,” persons under the age of 18 were more capable of
being “reformed” (p. 570). Although explicit citations to
the psychological literature in the Court’s opinion were not
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extensive, their empirical assertions were buttressed with
several references to key developmental research on the
behavioral, cognitive, and emotional limitations of adoles-
cents (specifically, Arnett, 1992; Steinberg & Scott, 2003)
and to venerable work on social identity formation by Erik
Erikson (1968).

In combination, the three fundamental ways that the
Court found juveniles differed as a group from adults signifi-
cantly undermined the penological justifications on which
the Justices had traditionally relied to uphold capital punish-
ment—retribution and deterrence. Thus, as the Roper Court
acknowledged, the goal of retribution—punishing in propor-
tionate response to the wrongdoing—would be substantially
undermined if “the law’s most severe punishment” were to
be meted out against a group that was deemed categorically
less culpable than the typical (adult) capital defendant.
Similarly, the Justices acknowledged that the same charac-
teristics of juveniles that rendered them less culpable also
made them “less susceptible to deterrence” (p. 571). That
is, their immaturity, impulsivity, and influenceability meant
juveniles were less likely to respond to the threat of death
penalty imposition.

It is noteworthy that the American Psychological Associa-
tion submitted an Amicus Brief in Roper, urging the Court
to exempt juveniles from capital punishment, as the Justices
eventually did in the case. Although the Roper majority did
not mention the APA Brief directly, and explicitly cited to only
two of the more than 60 scholarly references it contained, the
Court’s reasoning tracked the APA’s argument very closely.
This suggested that, whether the Court was overtly influenced
by the numerous developmental and neuropsychological studies
included in the APA Amicus or not, scientific research demon-
strating juveniles’ comparative lack of impulse control, greater
vulnerability to external influences, and as yet not completely
defined, more malleable, developing (i.e., not “irretrievable”)
character or personality (Roper v. Simmons, 2005, p. 570) pro-
vided key empirical grounds for this important age-based exclu-
sion.The Court later used essentially the same logic and empiri-
cal basis to prohibit mandatory life sentences for persons whose
crimes were committed before they reached age of 18, except
in cases of murder (Graham v. Florida, 2010), to subsequently
modify the prohibition to include any crime, even homicide
(Miller v. Alabama, 2012), and to make the prohibition ret-
roactive to previously sentenced defendants (Montgomery v.
Louisiana, 2016).

Roper and the “Late Adolescent Class”

In the years following Roper, a significant body of new
research appeared that not only corroborated the Court’s
developmental and neuropsychological conclusions and sup-
ported the age-based death penalty exclusion the Justices

had imposed in the case, but also has provided a strong sci-
entific basis for extending the exclusion to a slightly older
group of defendants—members of the late adolescent class
that includes 18- to 20-year-olds. In fact, if anything, a much
deeper and more extensive database now exists that both but-
tresses the Roper Court’s culpability and deterrence analyses
and supports extending the age-based exclusion to the older
group.

Although some of research on the social, development,
and neurobiological changes that occur after the age of 17
was published prior to the Roper decision, the question of
whether members of the late adolescent class should be eli-
gible for death as a penalty was not before the Court at the
time of the Roper decision and thus was not considered.
That research and the numerous studies published since
Roper have documented a host of age-based limitations that
members of the late adolescent class share with juveniles.
For example, the capacity and level of maturity to function
effectively and make rational decisions—including to cog-
nitively process information, regulate and control emotional
reactions, avoid undue risk-taking, and block out attentional
interference, peer influences, and stress—all continue to
mature well past the age of 17 (e.g., Casey et al., 2022; Shul-
man & Cauffman, 2014; Rudolph, et al., 2017; Willoughby,
et al., 2013). Longitudinal studies of the personality traits
that are associated with extreme forms of behavior (such as
violence and substance abuse) show that they are modified
and wane over time as juveniles mature from adolescence
into young adulthood (e.g., Baskin-Sommers et al., 2015).
Research also suggests that the presence of peers tends to
affect the risk-taking behavior of late adolescents, as it does
for juveniles, waning only as they mature (e.g., Albert et al.,
2019).

The continuing cognitive, emotional, and behavioral
development that members of the late adolescent class
experience is paralleled by brain development that occurs
well past 17. As Casey et al. (2022) put it, “[n]Jow the sci-
ence shows unambiguously that 18-, 19-, and 20-year-olds
are more similar than different from 17-year-olds in many
important respects of behavioral and brain maturity” (p.
337). Numerous neuroscientific studies have found that the
brain development of 18- to 20-year-olds is not substan-
tially different from that of 17-year-olds (e.g., Bigler, 2021;
Casey et al., 2022; Gur, 2021). More specifically, extensive
research demonstrates that significant ongoing growth and
maturation occurs well past age 17, affecting members of
the late adolescent class (Somerville, 2016). Neuroimaging
results document “dynamic changes of the brain,” including
in brain function and structure, that continue well past the
current Roper cutoff age (e.g., Bigler, 2021), and develop-
mental neuroscience establishes that significant maturation
of the brain continues through at least age 20 (e.g., Bigler,
2021; Gur, 2021; McCaffrey & Reynolds, 2021; Somerville,
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2016). Studies also show that cognitive performance in emo-
tionally arousing situations is more adversely affected for
late adolescent class members than for adults, and that this
difference “is paralleled by dynamic developmental changes
in prefrontal circuitry” (Cohen, et al., 2016, p. 559). As Gur
(2021) summarized the findings of a number of large-scale
studies, “protracted development of brain tissue and its con-
nectivity... continues into the early 20s” (p. 55).

Moreover, the specific similarities in psychosocial and
neurological development occur along precisely the dimen-
sions on which the Roper Court premised its age-based
death penalty exclusion—the tendency to take ill-considered
actions, to be emotionally vulnerable and more easily influ-
enced, and personality formation that is more changeable
and capable of growth (e.g., Harden & Tucker-Drob, 2011;
Roberts et al., 2006; Steinberg et al., 2017). In addition to
increased socio-emotional maturity and behavioral change,
we now know that members of the late adolescent class
undergo significant change in the key brain systems impli-
cated in the capacity to evaluate behavioral options, to make
rational decisions about behavior (including considering the
consequences of their actions), and whether to act, or not, in
a particular way (e.g., Casey et al., 2022; Casey et al., 2020;
McCaffrey & Reynolds, 2021).

Thus, a substantial amount of research now indicates that,
as the APA Resolution concluded, the differences between
members of the late adolescent class and adults with respect
to these capacities are at least as “marked and well under-
stood” (Roper v. Simmons, 2005, p. 572) as those that distin-
guished adults from the group of juveniles excluded under
Roper. Numerous studies now show that the same youthful
and immature cognitive, behavioral, and emotional charac-
teristics that apply to 16- and 17-year-olds—the ones on
which the Court focused to categorically exempt them from
capital punishment—are similarly present in 18- to 20-year-
olds. Applying the logic of Roper, members of this group,
too, should be considered not only as less culpable than
adults but also less susceptible to whatever deterrent value
the death penalty might have. Subjecting the late adolescent
class to capital punishment thus fails to further the penologi-
cal goals of retribution and deterrence on which the Court
has relied.

The Racial/Ethnic Implications of Extending
Roper to the Late Adolescent Class

We turn now to a separate but closely related issue—whether
there are racial/ethnic disparities in the application of the
death penalty that are or would be affected by age-based
prohibitions, including those affected by Roper and the pro-
posed exclusion of late adolescent class members. There
is a wealth of data documenting the adverse outcomes that
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persons of Color experience at the hands of the American
criminal justice system. The disproportionate outcomes
range from a greater likelihood of arrest, harsher bail out-
comes, to increased probabilities of conviction, higher num-
bers of wrongful convictions, and comparatively harsher
punishments meted out overall (Ghandnoosh, 2015; Gross
et al., 2022; Mitchell & MacKenzie, 2004; Nellis, 2021;
O’Brien & Grosso, 2020; Sentencing Project, 2013; Spohn,
2017; Sweeney & Haney, 1992).

These racial/ethnic disproportions also extend to the
administration of the death penalty. Indeed, racial factors
clearly affect many aspects of the system of death sentenc-
ing in the United States, where Black defendants are evalu-
ated more unfavorably by capital jurors, perceived as more
“deathworthy,” more likely to be sentenced to death, and to
be executed than their White counterparts, especially when
their victims were White (Baldus et al., 1998; Beckett &
Evans, 2016; Eberhardt, et al., 2006; Haney, 2004; Keil &
Vito, 2006; Lyman et al., 2021; Lynch & Haney, 2000, 2009,
2011a, 2011b; Phillips & Marceau, 2020). In short, they are
over-punished as perpetrators and under-valued as victims in
capital cases (Baumgartner et al., 2015). In addition, because
of their greater level of opposition to capital punishment,
persons of Color are disproportionately excluded from par-
ticipation on capital juries through the process of “death
qualification” (e.g., Haney et al., 2022), exclusions that can
impact the likelihood jurors will convict and return a death
sentence (e.g., Bowers et al., 2001; Cowan et al., 1984).

In combination, these factors contribute to the continuing
over-representation of Black persons on death row in the
United States. For example, as recently as 2014, the pro-
portion of Black people on death row was more than three
times the proportion of Black people in the national popula-
tion (Ford, 2014; current statistics demonstrating continued
over-representation also can be found at the Death Penalty
Information Center web site: https://deathpenaltyinfo.org/).
Racial factors also appear to influence death penalty policies
and practices at a broader level. Thus, among the factors
that account for the geographical concentrations of death
sentencing in the small number of jurisdictions that produce
the greatest number of such sentences is the community’s
racial make-up; that is, death sentencing occurs more often
in counties with large Black populations (Garrett et al.,
2017). As Baumgartner et al. (2020) concluded, “if there is
any statistical pattern” to the distribution of death sentences
across the United States, “it is indeed race” (p. 2).

To examine whether and how racialized patterns might
be related to the age of capital defendants, and therefore
might be affected by age-based exclusions from death eligi-
bility, we conducted an analysis of a comprehensive dataset
of all death penalty verdicts (N=8733) that were rendered
in the United States in the “modern era” death sentenc-
ing (i.e., immediately following the Furman v. Georgia
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Table 1 Summary of race of persons sentenced to death, 1972-2021

Race Number Percent
White 3917 44.85
Black 3432 39.30
Hispanic 672 7.69
Other 179 2.05
Missing/unknown 533 6.10
Total 8733 100.00

Table 2 Summary of ages of persons sentenced to death, 1972-2021

Age group Number Percent
Less than 18 years old 235 2.69
18 to 20 years old 1319 15.10
21 years and older 6936 79.42
Missing/unknown 243 2.78
Total 8733 100.00

(1972) decision through the end of 2021). The total of 8733
includes death sentences meted out to defendants for whom
age and/or race/ethnicity could not be determined; they are
designated as “missing” in the tables that follow. This is
the period during which the Furman-inspired death penalty
reforms were being implemented, presumably designed to
narrow eligibility (to only the most heinous cases and culpa-
ble defendants) and to regularize the death-sentencing pro-
cess itself. We examined whether and how defendants’ race/
ethnicity and their age were related to the distribution of the
death sentences rendered in capital cases over this 50-year
time period (Baumgartner, 2022).

As Table 1 illustrates, persons of Color (those identified
as Black, Hispanic, and Other) received a plurality of the
death sentences that were meted out in the United States
since 1972, for capital defendants of all ages. The over-rep-
resentation is especially acute for Black defendants, who
alone accounted for 39.30% of them.

Taking age separately into account, Table 2 shows that a
relatively small number (N=235) of persons under the age
of 18 were sentenced to death over this period, accounting

for just 2.69% of the total. This indirectly supports the Roper
Court’s general assertion that the imposition of the juve-
nile death penalty had become a relatively rare event in US
society. In contrast, a much greater percentage of persons in
the 18- to 20-year-old late adolescent class received death
sentences during the same period. Although the late ado-
lescent class encompasses a fairly narrow 3-year age range,
more than one out of every seven death sentences (15.2%)
rendered in the USA since 1972 was imposed on members
of this group.

However, when the combination of the defendants’ race/
ethnicity as well as their ages is taken into account, several
marked disproportions emerge. For one, as Table 3 depicts,
even though juvenile death sentences were rare over this
50-year period (representing just 235 of the 8733 total death
sentences), a majority of them (61.28%) were imposed on
defendants of Color, with nearly half (48.94%) imposed
on Blacks alone. This compares to about a third that were
imposed on White defendants. The disproportion for the
late adolescent class is similarly striking over this period,
with not only many more death sentences (1319 of the total)
being imposed on this age group, but also with fully 61.33%
meted out to defendants of Color and, again, nearly half
(48.52%) to Black defendants alone. Table 3 also shows that
the percentages of death sentences were more evenly distrib-
uted across race and ethnicity for older capital defendants.
Thus, for defendants age 21 and above, nearly half (48.14%)
of the death sentences were imposed on Whites, and a still
disproportionate but nearly comparable percent (46.63%) on
defendants of Color.

Of course, in the post-2005 period, after Roper, there
were no death sentences imposed on juveniles in the
United States. As Table 4 shows, however, the racial/eth-
nic disproportions were especially pronounced for mem-
bers of the late adolescent class, who now represent the
youngest cohort still eligible for capital punishment in the
United States. For example, following Roper, an actual
majority (51.41%) of the death sentences that were meted
out to members of the late adolescent class were imposed
on Black defendants. Note also that the percent of His-
panic defendants grew to nearly a quarter of persons in the
late adolescent class who were sentenced to death in the

Table 3 Age groups by race

Age: Under 18 18 to 20 21+ Missing Total

Race N % N % N % N % N %
White 77 3277 442 3351 3339 48.14 59 2428 3917 44.85
Black 115 4894 640 4852 2602 3751 75 30.86 3432 39.30
Hispanic 26 11.06 139 10.54 490 7.06 17 7.00 672 7.69
Other 3 1.28 30 227 143 206 3 1.23 179 2.05
Missing 14 596 68 516 362 522 89 36.63 533 6.10
Total 235 100.00 1319  100.00 6936  100.00 243  100.00 8733  100.00
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Table 4 Race and age

A Age: 18 to 20 21+ Missing Total

characteristics of persons

sentenced to death since Roper Race N % N % N % N %
White 29 20.42 465 44.20 9 21.43 503 40.70
Black 73 51.41 409 38.88 14 33.33 496 40.13
Hispanic 35 24.65 145 13.78 6 14.29 186 15.05
Other 3 2.11 29 2.76 0 0.00 32 2.59
Missing 2 1.41 4 0.38 4 0.38 19 1.54
Total 142 100.00 1052 100.00 42 100.00 1236 100.00

post-Roper years. This percentage increased substantially
from the representation of Hispanics among late adolescent
class members who were sentenced to death in the entire
50-year period since Furman (10.54%), compared to the
number in the more recent post-Roper period (24.65%).

In fact, the overwhelming majority of members of the
late adolescent class who were sentenced to death in the
post-Roper period were persons of Color—fully 78.17%—
in contrast to only one in five (20.42%) who were White.

Discussion

The developmental and neuropsychological data that under-
pin the Roper age-based death penalty exclusions are com-
pelling. If anything, the data have become much stronger
since Roper was decided, in part because of the sheer num-
ber of additional studies and the increased sophistication
with which they were conducted. Moreover, as we have sug-
gested, consistent with the APA Task Force Resolution on
the issue, the studies apply with equal if not greater force to
members of the late adolescent class. That is, the research
we have summarized clearly shows that brain structure and
function continue to develop well beyond the 18th birthday,
with correspondingly significant maturation and improved
cognitive, behavioral, and emotional capacities.

This ongoing social, emotional, and neurological devel-
opment, that occurs at both structural and functional levels,
is especially relevant to the issues of culpability and deter-
rence, on which the Court focused in Roper. As Casey and
her colleagues summarized, the developmental changes that
continue to affect members of the late adolescent class “are
relevant to criminal behavior and involve brain circuitry
implicated in decision-making” (Casey et al., 2022, p. 329).
The new research on the continuing social and neurological
development of the late adolescent class documents exactly
the same dimensions of immaturity that the Roper Court
found should exempt juveniles from capital punishment—
the greater tendency to engage in ill-considered actions,
their emotional instability and susceptibility to outside influ-
ence, and the “less fixed” nature of their character—render-
ing them, collectively, at risk of insufficient culpability to
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support a death verdict, and less likely to be deterred by the
threat of its imposition.

Additionally, persons who engage in serious violent
behavior of the sort that may lead to capital prosecutions,
including members of the late adolescent class, are, as a
group, more likely to have been exposed earlier in their
lives to multiple risk factors, developmental traumas, and
what have been termed “adverse childhood experiences,” or
“ACEs” (e.g., Haney, 2020). Research shows that there may
be neurological as well as behavioral consequences of expo-
sure to these risk factors, traumas, and adverse experiences
(e.g., Bethell, et al., 2014; Herzog & Schmal, 2018; Mas-
ten & Cicchetti, 2010; Powell, 2022; Weems, et al., 2021).
Among other things, prolonged exposure to such experi-
ences and events can result in developmental delays and can
impair neurological maturation. This means that a sizable
sub-group of members of the late adolescent class who are
subject to the death penalty are likely to be even more neu-
rologically, cognitively, and emotionally immature than the
baselines established in the research we have cited. They
are, therefore, even less culpable than representative sam-
ples from this age group whose relevant limitations are well-
documented in the research we have cited.

Although the developmental and neurological data we
have cited on the late adolescent class are of relatively recent
origin, most having been amassed over the last two decades,
the pattern of age-related decreasing involvement in criminal
behavior, as adolescents mature into adulthood, is not. In
fact, it may be the most reliable, long-standing finding in
all of criminology. Called the “age-crime” or “desistance”
curve, the pattern has been documented over many decades
of study (e.g., Quetelet, 2003 [1831]; Laub & Sampson,
2001) and is so reliable as to be characterized as one of the
discipline’s “brute facts” (Hirschi & Gottfredson, 1983, p.
553). This brute fact—that criminality declines precipitously
as young persons move from their teenage to adult years—
means, among other things, that subjecting members of the
late adolescent class to capital punishment threatens them
with irrevocable, life-ending consequences at or just before
a crucial inflection point, when their propensity to engage
in crime is beginning a significant decline. Being sentenced
to death robs them of the opportunity to demonstrate future
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positive change at precisely the time when they are on the
verge of attaining the developmental, neuropsychological,
and other capacities to do so.

In addition, as the death-sentencing data we have pre-
sented underscore, there is a significant racial/ethnic dimen-
sion to this injustice. Late adolescent class members of
Color have been sentenced to death in far greater numbers
than their White counterparts. Although the overall racial/
ethnic over-representation has plagued death sentencing in
the United States across the entire time period under study,
and for all age groups, including for juveniles in the pre-
Roper era, the proportion of late adolescent class members
of Color who were sentenced to death dwarfed the number
of Whites in the period after Roper was decided. As we
reported, among members of the late adolescent class, nearly
four out of five of death sentences imposed were meted out
to defendants of Color. This disproportion is far more pro-
nounced than the over-representation of defendants of Color
in any other age group.

It is difficult to envision a plausible explanation for this
pattern of results that is based on the objective characteris-
tics of the crimes or the defendants in question. Instead, it
seems clear that decision-makers at key stages of a capital
case—prosecutors and jurors—are more likely to perceive
crimes committed by young persons of Color as more hei-
nous or otherwise more deserving of the death penalty, or
to believe that young persons of Color are somehow and
for some reason less likely to be rehabilitated, or are other-
wise simply more culpable for their actions. In addition, it
may be easier to dehumanize them—an important element
in convincing a jury that death is an appropriate punishment
(Haney, 2004). Without knowing the demographic makeup
of the universe of cases in which the death penalty was
possible during this time period, it is impossible to know
whether racial bias operated at the stages of prosecutorial
selection (i.e., deciding which cases should be filed and tried
capitally), at the jury decision-making stage (where capital
jurors choose to sentence defendants either to life or death),
or both. We know from various studies that sentencing out-
comes are often related to the identities of the victims in
these crimes, not the defendants (Baumgartner et al., 2015,
2016). But the racial disproportions in imposition that we
have uncovered suggest that the pursuit and/or imposition of
the death penalty is far more palatable in the case of young
defendants of Color than for Whites in this age group.

Long-standing research reflects the various ways in which
the behavior of young persons of Color tends to be nega-
tively stereotyped, stigmatized, and even criminalized in US
society and in its institutional systems. For example, in early
work that helped sensitize researchers to what eventually
has been labeled the “school to prison pipeline,” Ferguson
(2001) described the nature of the encounters and implicit
biases that helped explain the criminalization of Black youth

in schools, where they are subsequently punished more
harshly than White students (e.g., Falzone, 2022; Morris &
Perry, 2016). Once they enter the juvenile justice system,
researchers have found that Black and Latino youth are more
likely than Whites to be placed in juvenile detention and
waived to criminal court (Zane, et al., 2022a, 2022b). Some
have suggested that young persons of Color are more suscep-
tible to media and political stereotyping that exacerbate “the
public’s anxieties about race and crime” (Rios, 2008, p. 99).
More recent studies indicate that Black youth, in particu-
lar, are significantly more likely to be perceived incorrectly
as older, less innocent, and more culpable for their actions
(Goff, et al., 2014; Rattan et al., 2012). In addition, Black
youth are more likely to be transferred to adult court and less
likely to be diverted into treatment-oriented interventions—
that is, they may be seen as “growing up faster” in the eyes
of prosecutors and probation officers who have greater dis-
cretion to make placement decisions in the juvenile system
(Zane et al., 2022a, 2022b). These race-based differences in
the perception and treatment of youthful defendants of Color
are entirely consistent with our findings with respect to death
penalty imposition for members of the late adolescent class.

More than for juveniles, the more adult-like outward
physical appearance of the slightly older members of the
late adolescent class may disadvantage them, especially, by
masking their underlying, non-obvious developmental and
neurological immaturity. Legal decision-makers appear to be
particularly susceptible to ignoring this underlying immatu-
rity in the case of youthful defendants of Color. Indeed, they
may be overlooking much more in these cases. In predict-
able ways, racial/ethnic status, economic marginalization,
and exposure to adverse childhood experiences are com-
monly inter-related in American society (Haney, 2004, 2020;
Rucker & Richeson, 2021; Steele et al., 2016), so much so
that this nexus of structural disadvantage should routinely
function as a form of powerful mitigation for defendants of
Color. That is, it should be expected to produce the opposite
pattern of results from the one we found, especially when
present in the case of defendants whose relative youth also
should categorically lessen their culpability and provide
decision-makers with the reasonable expectation of posi-
tive growth and maturation.

Indeed, although the capital sentencing process is in
theory designed to allow jurors to consider and take into
account the mitigating significance of a capital defendant’s
cumulative disadvantages, in practice it often produces the
opposite outcomes, ones that amplify pre-existing biases
against members of groups that have already suffered forms
of racial/ethnic, age-related, economic, intellectual, mental
health, gender, and other stigmas and disadvantages (e.g.,
Farr, 2022; Haney, 2004). The pattern uncovered in the data
we have presented here underscores the folly of expecting
that legal decision-makers will consistently use structural
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disadvantage and age-related limitations properly and apply
them in intended ways on a case-by-case basis. That is, these
data clearly give lie to the notion that prosecutors or capital
jurors can and will give appropriate mitigating weight to
the joint vulnerabilities of youthful immaturity and race/
ethnicity-related social historical barriers. This is especially
the case when, among other things, death qualification
ensures that capital juries will be composed of compara-
tively greater numbers White members who find it more dif-
ficult to cross the empathic divide between themselves and a
capital defendant of Color (Lynch & Haney, 2011a, 2011b),
even (and perhaps especially) when they are members of the
otherwise vulnerable late adolescent class.

We believe the data we have presented show the continu-
ing value of categorical exemptions. The majority in Roper
was correct in asserting that, although case-by-case determi-
nations of culpability may remain a “central feature of death
penalty sentencing,” there are instances in which categorical
class differences are “too marked and well understood,” such
that the risk is too great that the death penalty will be unreli-
ably imposed on class members (Roper v. Simmons, 2004, p.
573). In fact, these data clearly show that, as to those most
directly affected by the Roper decision and members of the
late adolescent class, a defendant of Color was at risk of
having both age and race “counted against him.”

Conclusion

This article has examined several issues raised by the US
Supreme Court’s Roper v. Simmons (2005) decision and
its aftermath, including the scientific basis for extending a
Roper-like exclusion to members of the late adolescent class,
consistent with a recent APA Resolution. In contrast to their
adult counterparts, members of the late adolescent class are
being held to account in capital cases for actions that are
more likely to be the product of developmental and neuro-
logical immaturity. Their actions are also less reflective of
a durable character than of immature decision-making and
impulsivity, which also make them less responsive to any
deterrent effect that the threat of death penalty imposition
might have.

Much of the research that has documented the behavioral,
cognitive, and emotional similarities between 17-year-olds,
who are now exempt from death penalty imposition, and 18-
to 20-year-olds, who are not, was conducted over the last two
decades, since Roper was decided. As knowledge of these
basic and important similarities becomes an increasing part
of the ongoing national conversation about the fairness of the
death penalty, and the issue receives added attention from
state legislators and other criminal justice decision-makers,
we would expect a consensus against this practice to emerge,
as it eventually did in the case of juveniles in the pre-Roper
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years (Steele, 2021). Indeed, Meggitt’s (2021) summary of
state and federal legislation, regulations, and constitutional
provisions that have explicitly recognized the need to impose
special restrictions as well as special protections for persons
up to the age of 21 suggests an already emerging trend in
other areas of the law, one that implicitly or explicitly takes
this body of scientific knowledge into account.

Beyond the jurisprudential logic of Roper and its exten-
sion to the late adolescent class, we have documented the
significant racial/ethnic implications of implementing age-
based limits to death penalty eligibility. As our analysis
showed, the deeply troubling patterns of racialized death
sentencing in the United States not only included the group
of persons who were most directly affected by the Roper
exclusion (juveniles under the age of 18 who were previ-
ously subject to death penalty imposition) but, even more
dramatically, late adolescent class members of Color, who
have been sentenced to death in extremely high numbers. In
this way, the extension of a Roper-like exclusion to the late
adolescent class would not only be scientifically justified but
also have the salutary effect of reducing the disproportionate
imposition of capital punishment on young persons of Color.
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