Advocate Summary

Issue:  Patients' Bill of Rights

Advocate: Aetna, Inc.

Date of Interview: Wednesday, April 14, 1999
Basic Background

· Up to about five years ago, state court cases could be removed to federal court because they would say that ERISA preempts state law.  Now, however, the court has said that if this is a quality of care/treatment issue, it’s not protected by ERISA. Things related to plan operation (e.g., kicking doctors out of the plan) are covered by ERISA but when it comes to liability (quality of care with regard to treatment decisions), ERISA does not preempt and state courts can deal with this.  The Kennedy-Dingell bills would eliminate the ERISA preemption.  State courts could cover all items/issues such as they do for medical malpractice cases.  This is why we are opposed to those bills.  [Note: He tries to explain the distinction about what can be adjudicated in state versus federal court.  A person can sue on tort law in state courts so that plans would be sued just like doctors are for medical malpractice.  But all items related to plan administration that are protected by ERISA would be subject to adjudication in state court on medical malpractice terms – punitive damages and so on that are related to non-quality of care issues.  This would, he claims, bring the whole system down.  He notes also that this same trade-off exists in workers’ compensation – there are certain things you can sue for and others you can’t sue for.  He also explains that Atena was involved in a New Jersey case, part of which was in federal court and part of which was in state court, and a case in California which was a public employee case, not ERISA, that involved a $120 million settlement.]  

· The Chamber of Commerce did a study and found that 57 percent of small employers would drop health insurance coverage if a liability change like the one Representative Norwood proposed last year [105th Congress] were put into law.

Prior Activity on the Issue 

None mentioned.

Advocacy Activities Undertaken

· "First, we are on the Hill, almost daily, meeting with key staff.  About 70 percent of the time this lobbying is done via the coalition [the HBC] and 30 percent of the time we're lobbying as Atena.  When we lobby as Atena, the lobbying may be done along with a CEO, with doctors, or with our counsel.  When CEOs are involved they meet with members of Congress not staff."

· "Second, we're using the grassroots network of the HBC.  Atena eventually will do grassroots work too.  We will alert our employees to the issue and demonstrate the importance of the issue to the company.  We'll also facilitate employees contacting MCs by making talking points available.  We've used petition drives through their employees and then used the petition as an open letter in newspapers to say “don’t bash us we do good things.”" 

· "Third, we run ads within the Beltway (in The Hill, Roll Call) and over recesses we run print and television ads in selected districts.  The purpose of these district ads is to do something there to carry the message forward while the member is back home."  

· "We also do direct faxing to all 535 members of Congress – this is a key strategy for us.  Atena has the capabilities to generate faxes to MCs regularly and we use this capability often."

Future Advocacy Activities Planned

None mentioned.

Key Congressional Contact(s)/Champions

None mentioned.

Targets of Direct Lobbying

· The prime targets for our efforts are the health staff for the Senate Finance Committee, and the health subcommittee staff on the Senate Health, Education, Labor, and Pensions Committee.

· In the House we are targeting the health subcommittee staff on the Commerce Committee, the health subcommittee staff on Ways & Means, and the ERISA subcommittee on the Education and Labor [Workforce] Committee. 

Targets of Grassroots Lobbying

· Most ads and grassroots efforts focus on members of subcommittees.  Sometimes we’ll also target people on the fence but that’s rare.  The members who have a relationship to the issue or who are on the key committees are the key targets.

Coalition Partners: Names/Participants

· Atena is part of a large coalition on this issue and their work on this issue is being done through the coalition.  The coalition is the Health Benefits Coalition, which is comprised of various trade associations and individual employers including the Business Roundtable, American Association of Health Plans, the Chamber of Commerce, the National Association of Manufacturers, and Blue Cross/Blue Shield. [see www.hbcweb.com for a full list of members]

· We're also a member of the Health Insurance Association of America.  

Other Participants in the Issue Debate

· Senator Ted Kennedy (R-MA)

· Representative John Dingell (D-MI)

· health staff, Senate Finance Committee

· health staff, Senate Health, Education, Labor, and Pensions Committee

· health subcommittee staff, House Commerce Committee

· health subcommittee staff, House Ways and Means Committee

· ERISA subcommittee staff, House Education and Workforce Committee

· American Medical Association

· Representative Dick Gephardt (D-MO)

· Senator Paul Wellstone (D-MN)

· Senator Chris Dodd (D-CN)

· Senator Tom Harkin (D-IA)

· Senator Tom Daschle (D-SD)

· Senator Barbara Mikulski (D-MD)

· Senator Jay Rockefeller (D-WV)

· Representative Henry Waxman (D-CA)

· Representative Sherrod Brown (D-OH)

· Representative Charlie Norwood (R-GA)

· Representative Greg Ganske (R-IA)

· Representative Tom Coburn

Ubiquitous Argument(s) and Evidence

· "When you legislate mandates, you freeze in current practice standards and stifle competition – plans don’t compete because everything is mandated.  Then we get into why individual mandates aren’t good.  A GAO study looked across plans and didn’t really find any gag clauses (some plans have anti-disparagement clauses so we say how these cannot be construed as gag clauses).  Moreover, liability isn’t needed because plans already can be sued.  We make the point that all the bad things that are said about plans are really a bunch of anecdotes.  While these may be compelling, you can’t legislate on the basis of a handful of anecdotes."  

· "The top two mandates that we oppose and the HBC opposes are changes in liability and medical necessity.  They also are opposed to other mandates but these are the most critical.  We oppose both of these items because they increase costs and return us to a fee for service system.  Medical necessity would give to individual doctors and take away from the health care industry determination of how a patient should be treated.  Most of the time the health insurer is in agreement with the doctor but when they are not in agreement the issue is typically the manner and setting of treatment.  That problem could increase and more areas of disagreement could emerge.  If an HMO wanted to make a treatment determination, they couldn’t.  We look at practice patterns to alert doctors about variation in practice across the country.  Liability change is the other mandate we oppose strongly.  People like to say that managed care plans can’t be sued but they can.  At the federal level, ERISA says you can sue but if you win you can recover only the benefit amount not lost wages, etc.  In state court you can sue on the basis of quality of care." 

· We object to the “non-discrimination among providers” provision because it doesn’t make sense and is unnecessary.  Health plans set up a network to attract business so they won’t have a network that’s inadequate.  The mainstream medical community opposes this provision for scope of practice reasons.  We supported the language in the BBA.  So long as the needs of the plan and network are balanced out, then you can say there is no discrimination.  The patients' bill of rights would require that these people be hired, not just that they weren’t discriminated against.

· In terms of the content of ads, there are some general ads about the issue in which the message is “don’t vote for a patients' bill of rights because it has mandates and it increases cost.”  Others deal with specific issues.  For example, we did an ad related to CBO’s scoring of some patients' bill of rights bills last year.  The Democratic bill was scored as involving a 4 percent increase in premium.  In letters that we ran in public places, we wanted to clarify what was correct so we talked about compounding.  But we were being somewhat misleading because costs wouldn’t increase 4 percent each year.  However, you had Ganske talking about a 4 percent increase over ten years (he thought the increase could be divided over time).

Secondary Argument(s) and Evidence

None mentioned.

Targeted Arguments, Targets, and Evidence

None mentioned.

Nature of the Opposition

· "I see the effort against us and the HBC as two pronged.  First, it seems that some believe if managed care is regulated to death it will implode.  Under this scenario national health insurance becomes the viable alternative.  Ted Kennedy falls in this camp.  The other view is that health insurance companies and managed care plans are evil so they need to have their hands tied."

· Senator Kennedy – he wants a bill.  

· Representative Gephardt – he wants an issue that can be used to win back the House. 

· Other opponents include Senators Wellstone, Dodd, Harkin, Daschle (but he doesn’t want a bill like Kennedy does), Mikulski (she’s been very active), and Rockefeller, and Representatives Dingell, Waxman, Sherrod Brown, Norwood, Ganske, and Coburn.

· The Senate HELP Committee is more vigorously pushing for a bill than is the Senate Finance Committee.

· Representatives Norwood and Ganske are especially problematic because they want a bill that looks like a Democratic bill.

· In terms of other organizations, the AMA has flip-flopped all over the place.  They say they aren’t for the liability provision but they’ve been circulating draft liability provisions.

· The individual practitioners and medical specialty groups want a patients' bill of rights but their reason for wanting it is that they want access to the reimbursement system that doctors have.  This is a sub-fight.  [Norwood's bill this year doesn't include the non-discrimination provision -- see Miscellaneous.]

Ubiquitous Argument(s) and Evidence Articulated by the Opposition 

None mentioned.

Secondary Argument(s) and Evidence Articulated by the Opposition

None mentioned.

Targeted Argument(s) and Evidence Articulated by the Opposition (and Targets)

None mentioned.

Described as a Partisan Issue

No.

Venue(s) of Activity

· Senate Finance Committee

· Senate Commerce Committee

· Health Subcommittee, House Commerce Committee

· Health Subcommittee, House Ways and Means Committee

· ERISA Subcommittee, House Education and Workforce Committee

Action Pending or Taken by Relevant Decision Makers

· Various bills have been introduced in the Senate and the House.

Policy Objective(s) and Support for/Opposition to the Status Quo

· Aetna supports the status quo. Their goal and the goal of the Health Benefits Coalition is to oppose mandates.  The patients’ bill of rights proposals include a set of mandates.

Advocate’s Experience: Tenure in Current Job/Previous Experience

· I interviewed Jonathan Topodas, a lobbyist.  He's been with Atena for 25 years.

Reliance on Research: In-House/External 

· Yes, we rely on data and research to make our case.  For example, we use GAO reports.  We have facts and figures to back up our case.  We are employers in MCs’ backyards.  We can show how those who are covered by Atena in a district will be affected by proposed changes.  We have data to do this.

Number of Individuals Involved in Advocacy 

· They have three staff, one in each division [see Units below], who are involved with advocacy.

Units in Organization Involved in Public Affairs/Policy 

· There are three divisions in the Washington office, international affairs, pensions, and health.

Advocate’s Outstanding Skills/Assets 

Not obtained.

Type of Membership: None, Institutions, Individuals, Both 

· None, a corporate interest.

Membership Size 

Not relevant.

Organizational Age 

Not obtained.

Miscellaneous

· Norwood’s current bill doesn’t include the “other provider/non-discrimination among providers” provision; last year’s bill had this provision.  The word is that he dropped the provision because a boyhood friend who is now an anesthesiologist found out what the provision would mean.
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