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Madam Chairman and members of the Subcommittee, I appreciate the opportunity to appear here today to discuss mining issues in the States of Washington and Oregon. The Bureau of Land Management (BLM) has multiple missions; one is to provide various commercial opportunities on public lands. The public lands provide commercially valuable natural resources, including energy and mineral commodities, forest products, grazing forage, and special uses such as rights-of-way for pipelines and transmission lines. As part of our mission, the BLM recognizes the Nation's need for a domestic source of minerals, food, timber, and fiber from the public lands.

Among the commercial activities on the public lands, energy and minerals generate the highest commercial production values. Our public lands produce 33 percent of the Nation's coal, 8 percent of its natural gas, and 5 percent of its oil. Historically, these lands have also produced a large portion of the Nation's fertilizer minerals, mineral materials, gold, silver, and other metals. In addition to overseeing activities on the Nation's public lands, the BLM provides technical supervision of mineral development on Indian lands. While our Nation's lands continue to produce high-quality minerals, many challenges remain in the administration of these lands.

My testimony will focus on mining operations in the States of Oregon and Washington and the recent Department of the Interior Solicitor's Opinion as it affected the proposed Crown Jewel Mining operation in northeast Washington.

1997 DEPARTMENT OF THE INTERIOR OPINION

When Secretary Babbitt first took office in early 1993, he quickly learned that there was no routine, careful legal review of mining law patent applications. Accordingly, Secretary Babbitt instituted a more intensive review of patent applications. That review disclosed that some applicants were requesting a patent on excess millsites. Subsequently, in November of 1997, the Solicitor of the Department of the Interior, John Leshy, issued an opinion regarding millsite claims on public land. This opinion reinforces that the mining law allows non-mineral land for millsite use in association with each valid mining claim. Any millsite in excess of five acres per valid mining claim is not valid.

In 1959, when Congress was considering amending the Mining Law to allow millsites to accompany placer claims, Congress specifically noted that allowing millsites to accompany placer claims "merely grants to holders of placer claims the same rights to locate a 5-acre millsite as has been the case since 1872" for holders of lode claims. In all, the millsite limit in the Mining Law has been consistently interpreted by the Department of the Interior, and the intent has also been understood by Congress, the mining industry and its legal representatives since the adoption of the 1872 Mining Law. 

CROWN JEWEL PROJECT

While our neighboring State of Nevada has many large scale mining operations on public lands, Oregon and Washington (which BLM combines for administrative purposes) do not. The proposed Crown Jewel Project is the only, and first, large scale gold mining operation of its type in these States. Nationwide, there are 325,388 active mining claims - of this number 3 percent, or 10,074 active mining claims are in Oregon and Washington. By comparison, 51 percent, or 167,355 of all active mining claims are in Nevada. Nationwide on lands administered by BLM, in 1997, there were a total of 932 active plans; Nevada had 277 active plans, and Oregon/Washington had 38 active plans. In addition, the total number of large-scale open pit mining operations nationwide in 1997 (comparable to the proposed Crown Jewel Project) was 330. BLM Oregon/Washington currently oversees only one active large-scale mining operation - the Lamefoot underground mine. 

As you know, the March 25, 1999, decision by the U.S. Departments of the Interior and Agriculture with regard to the proposed Plan of Operations for the Crown Jewel Project, has been the focus of much discussion. In 1992, the principal owner of the mine, the Battle Mountain Gold Corporation applied to the Forest Service and the BLM for approval of a project to recover 1.5 million ounces of gold from public land. The proposal involved a 116 acre open pit, Carbon-in-Leach (tank cyanization) gold mine on Buckhorn Mountain in northeast Washington State. Sixtytwo percent of the mining would occupy Forest Service land, 26 percent would be on BLM land, and 12 percent would be located on state and private land. 

For the Crown Jewel project, principally on forest system lands, the Forest Service was the lead agency in completing the National Environmental Policy Act (NEPA) analysis. Since public lands were also involved, the BLM was involved in the review and approval of the plan to mine.

Battle Mountain Gold Corporation had proposed a gold mining project that would have located the mill tailings facility and waste rock disposal areas on approximately 565 acres of BLM and Forest Service land. Because the Mining Law of 1872 limits each millsite to a single five-acre parcel for each associated placer or lode claim, the proposed project's 15 lode claims, if valid, would only allow for 75 acres of public land to be used -- thus placing the project nearly 500 acres out of compliance. From what has been reported, the 900 feet of displaced rock that will be removed from Buckhorn Mountain will be unable to fit within the 75 acres of public land available to the Battle Mountain Gold Corporation. 

It is important to reiterate what Mr. Leshy noted in his June 15, 1999, statement before the Senate Energy Committee, and that is the misconception that the BLM and the Forest Service specifically approved the Crown Jewel mine's use of excessive millsites, only to reverse course years later. BLM and the Forest Service approved the Record of Decision (ROD) on the environmental impact statement (EIS) under NEPA in early 1997, for the proposed Crown Jewel mine without looking at the underlying millsite issue. In approving the ROD the agencies specifically stated that their "(a)pproval of the Selected Alternative will not now, nor in the future, serve as a determination of ownership or validity of any mining claim to which it may relate ..."

Similarly, the court challenge brought by a group of conservation organizations and the Confederated Tribes of the Colville Reservation against the Forest Service on the basis that the EIS was inadequate, while decided in favor of the Forest Service on the adequacy of the EIS, did not reach any judgment on the issue of the size, number, or scope of the Battle Mountain Gold Corporation's mining claims. 

Both the 1997 opinion and the March 25, 1999, letter to Battle Mountain Gold identified some alternative remedies for their defective claim to excessive millsites. Our offices have discussed with Battle Mountain Gold a number of these alternatives: Battle Mountain Gold could pursue a land exchange on BLM and Forest Service land, or excess millsite acreage on BLM land could be authorized through the approval of a plan of operations, under 43 CFR § 3809, 1-6, or a Federal Land Policy and Management Act of 1976 (FLPMA) section 302(b) lease. Before any alternative could be agreed upon and pursued, however, Congress acted.

Section 3006(a) of the Fiscal year 1999 Emergency Supplemental Appropriations Act (P.L. 106-31, May 21, 1999), provides that notwithstanding the Solicitor Opinion, 

...[t]he Department of the Interior and the Department of Agriculture shall not limit the number or acreage of millsites based on the ratio between the number or acreage of millsites and the number or acreage of associated lode or place claims with respect to the Crown Jewel project, Okanogan County, Washington for any fiscal year. 

Further in section 3006(b): 

As soon as practicable after the date of the enactment of this Act, the Departments of the Interior and Agriculture shall approve the plan of operations and reinstate the record of decision for the Crown Jewel project. 

Our two departments in a letter dated May 28, 1999, reinstated the Record of Decision. The agencies separately approved the plan of operations the following week. The BLM Plan of Operations approval decision is currently stayed due to an appeal to the Interior Board of Land Appeals. Upon resolution of the appeal, the Crown Jewel mine might be able to proceed with operations in the future.

Madame Chairman, this concludes my prepared statement. I would be pleased to answer any questions that you or the other Subcommittee Members may have. 

