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Congress Holds Consumer Protection in Its Hands

It is an unfortunate reality that in addition to Medicare and Medicaid recipients, there are 123 million Americans in ERISA-regulated health insurance plans who cannot go to their state insurance departments for consumer assistance.  


Two issues this year, one resolved by the Supreme Court and the other still in Congress, will hopefully improve protections for health insurance consumers. The first is the Supreme Court’s decision in Unum Life Insurance Co. of America v. Ward, which was issued by the Court on April 20. Essentially, Unum held that any health insurance product provided through the workplace is not subject to state insurance regulations.


Were this interpretation adopted, states no longer would have had authority over employers who contract with insurance companies. As a result, the states would have only been able to protect consumers in individual health insurance plans, which cover about 5 percent of the population under age 65.   
Fortunately, the Court did not go down this path. In determining whether a state law is saved from ERISA preemption, the Court asked if a “common sense view of the matter” would show that a particular law regulates insurance. In Unum v. Ward, the regulation in question was California’s notice-prejudice rule that prevents insurers from avoiding liability because a claim is untimely, unless there is proof that the insurer suffered prejudice as a result of the delay. The Court found that the notice-prejudice rule is a law that clearly regulates insurance.  


The Court resolved another important question by finding that the three factors in the McCarron-Ferguson Act are relevant considerations, but each factor does not have to be met in order for the savings clause to apply. The Court concluded that adopting the interpretation offered by Unum would “virtually read the savings clause out of ERISA.”


This decision was of critical importance because the states have repeatedly demonstrated that they are innovators in protecting the interests of health insurance consumers.  


In other health areas, state laws protecting health records have been enacted over the years, and Congress is officially adopting a federal standard to protect identifiable health records.


The Kansas Insurance Department has received complaints from individuals whose health information has been distributed without their consent. Last year a man from Atchison, Kan., told me he had recently been diagnosed with diabetes. Within days of the diagnosis he began receiving catalogs from medical suppliers offering discount syringes and other diabetes supplies. Although he had not shared his test results with anyone, his health history had been given or sold.


The NAIC has developed the Health Information Privacy Model Act. The proposed legislation requires insurance carriers to develop policies for the proper dissemination of protected health information.  


While the NAIC recognizes that Congress has a mandate to create a federal privacy standard, we are concerned about approaches that would preempt existing state laws.


We have urged Congress to use the NAIC model as a framework, to clearly define the parameters of any federal legislation, and to be cautious preempting state laws that provide important consumer protections.


Despite the Supreme Court’s opinion in Unum v. Ward, the federal government is still responsible for regulating the majority of the health insurance market. 


Understanding this reality, we must continue to educate Congress about the need for consumer protection legislation at the federal level. Congressional passage of the NAIC’s Health Information Privacy Model Act would be a second victory this year for health insurance consumers and set a positive example for future federal-state cooperation in regulating the health insurance market.

NAIC Names Boyer as Acting Director
NAIC Executive Vice President Catherine J. Weatherford announced Terry Boyer, former Director of the Associations Securities Valuation Office (SVO), will serve as Acting Director of the Association’s Government and International Relations office in Washington, D.C.


“I am very pleased that Terry has agreed to serve as the Acting Director of our Washington office.  She is a talented administrator and knows the Washington office very well. Her dedication, analytical skills, organizational ability, understanding of the NAIC and positive attitude will enable her to do an outstanding job from the minute she assumes her new duties,” Weatherford said.


Boyer first served as the Acting Director of the SVO beginning in February of 1997 and was named Director in June of 1997.  As Director, she assumed responsibility for guiding the SVO in its mission of monitoring credit quality and value of insurance company assets.


During Boyer’s five months as SVO Acting Director, she focused on improving communications between the SVO, regulators and the insurance industry; clearing up mail room and processing backlogs; and beginning the process of analyzing the SVO’s operations to determine ways of increasing efficiency and effectiveness.


Prior to the move to the SVO, she served as the Director of the NAIC Financial Analysis Division since its inception in 1991.  There, she provided support to the NAIC Financial Analysis Working Group and guided the Financial Analysis Division in conducting in-depth analysis of insurers’ financial positions.  Prior to joining the NAIC, Boyer led the U.S. Treasury’s surety bond certification program, where she effectively reorganized the program.  She is a certified public accountant.


Kevin Cronin, the former Director of the Washington office, left the NAIC March 26 to take a position with the International Insurance Council (IIC) as its Chief Executive Officer and President.


“Terry will serve as Acting Director during our search for a new Director of the Washington office.  Her knowledge of the NAIC and Washington will ensure a smooth transition to a new Director,” Weatherford said.


Editor’s note: Recently David Wetmore was hired as Director of the Association’s Government and International Relations office in Washington, D.C. However, to meet our printer’s schedule, the Boyer article was not altered. Look for an article in May’s issue for more information on Wetmore. 

NAIC President Testifies Before NAAG
A  state’s ability to regulate insurance, particularly managed care entities, is being eroded by the federal government, NAIC President and Connecticut Insurance Commissioner George Reider told members of the National Association of Attorneys General (NAAG) during his testimony on managed care reform in early April.


“States have been aggressive in establishing and enforcing patient protection laws for consumers in fully insured plans under the states’ authority to regulate the business of insurance.  Many states have already completed extensive work to ensure that the health care benefits provided by managed care entities are of the highest caliber,” Reider testified.  


“Many states have enacted consumer protections designed to fit the need of a particular state’s citizens and its health care market,” Reider stated.  “Additionally, every state has in place a regulatory framework that includes consumer representatives and market conduct reviewers who respond, investigate and enforce the patient protection standards,” Reider said.


“Even though Congress clearly intended for states to regulate insurance and states have demonstrated the ability to do so, the states’ authority to protect consumers in fully insured plans has been threatened by all three branches of government,” Reider said in his statement.  


“Recent decisions of some federal courts have threatened the ability of states to enact and enforce laws regarding grievance procedures and remedies for health insurance consumers in the fully insured market. Congress has the potential to preempt state consumer protections through federal patient protection legislation.  In addition, the Department of Labor proposed a grievance procedure regulation that may further erode states’ abilities to protect their citizens because of the unclear scope,” Reider said.  “All of these actions risk leaving consumers unprotected.”


During his testimony, Reider encouraged NAAG and NAIC to work together to prevent the further erosion of protections for consumers.  


“The first step we need to take is to raise the level of awareness of the issues concerning both organizations,” Reider stated. “Information exchanges should take place on a more regular basis. Staff to staff discussions should increase.  Annual officer meetings might be helpful.” 


“Insurance Commissioners have many weapons at hand:  we can fine companies; require insurers to provide obligated care; and in extreme cases, we can remove the operating license of a carrier,” Reider testified. “In addition to these sanctions, Attorneys General add the very real threat of civil penalties and, in cases of intentional fraud, criminal penalties.”  


 “Working together, we can create a seamless web of protection for consumers,” Reider said. 

Spring Issue of ‘JIR’ Now Available

The spring issue of Journal of Insurance Regulation, the leading forum for opinion and discussion on major insurance regulatory issues, is available through the NAIC Publications Department.



The spring edition contains the following feature articles:


Contract Provisions to Ensure Quality in Workers’ Compensation Managed Care Arrangements - This article discusses various strategies used for holding managed care organizations (MCOs) accountable for providing high-quality patient care. Potential approaches for ensuring the quality of medical care for injured workers include state protective legislation, certification and accreditation standards, credentialing and licensing of providers and the reporting of MCO results according to standardized performance measures. In this article, the authors explore another approach: quality-of-care provisions in written contracts between purchasers and workers’ compensation MCOs.


The Liability of Insurers for Alleged Discriminatory Conduct of Independent Agents - The Department of Justice, the Department of Housing and Urban Development (HUD) and public interest housing organizations have expanded their aggressive “fair lending” enforcement efforts from financial institutions to property insurers. The authors of this article examine the legal theories that housing advocates and the government may advance to undermine the traditional independent agency relationship between insurers and agents in which insurers are not liable for the acts of independent agents. 


Surplus Note Utilization by Life Insurers - This study investigates the factors related to the increased utilization patterns of surplus notes among life insurers for the period of 1992 to 1995. The authors attempt to measure and explain these patterns based on the categories of financial stress, avoidance of regulatory scrutiny and financing constraints. Mutual insurers, insurers that are members of insurance groups, insurers with higher default risk and insurers with lower levels of regulatory capital were found to be more likely to use surplus notes. One of the more interesting findings of this study is that life insurers are issuing surplus notes to satisfy the requirements under the risk-based capital standards implemented in 1993.


Legal and Insurance Considerations of the Year 2000 Problem - While the overall impact of the Year 2000 computer crisis is still unknown, one thing is certain​ — insurers and reinsurers run the risk of paying for the lion’s share of the problems that arise. This article analyzes the history of the Y2K problem, the legal and insurance issues implicated and the potential ramifications for businesses worldwide.


This issue even includes an article penned by our very own NAIC President and Connecticut Insurance Commissioner George Reider, Jr. The article, titled Consumer Protection in the 21st Century, takes a look at the issues facing the NAIC in 1999 and points out some of the steps that have been taken to prepare the NAIC membership to individually and collectively regulate insurance in the coming years.  The NAIC has already and will continue to face several critical issues this year. This article discusses just a few of those issues: financial services modernization, health care, Year 2000 computer compliance, international issues, regulatory re-engineering, market regulatory issues, financial regulatory issues, and property and casualty insurance. President Reider stresses the importance of teamwork when working to resolve these issues. He also encourages readers to write in-depth articles that explore some of these issues in more detail, and submit them to the Journal of Insurance Regulation.


For a copy of the spring issue of JIR, contact the NAIC Publications Department at (816)374-7259 or on the Web at www.naic.org.

Commissioners Program Receives Highest Overall Rating Ever Given to This Program
Receiving the highest overall rating ever given a Commissioners Education Program, new regulators gained a wealth of information during the “Insurance Commissioners Education Program,” held April 12-16 in Kansas City.


As one participant wrote, “The program was excellent overall, both from the standpoint of the materials and the speakers...The dedication and knowledge of the speakers not only exhibited their competency, but their commitment to the NAIC. It was a very useful and positive educational experience.”


A management game that simulates running an insurance company engaged attendees throughout part of the program. Working in teams, participants developed mission statements for companies, made decisions on pricing and underwriting and learned, based on these decisions, how companies fare financially over a five-year period.


Presentations included an overview of the NAIC,  where NAIC Executive Vice President Cathy Weatherford discussed the NAIC’s history, organization and services offered. Several speakers addressed financial regulation/solvency issues. Regulators also heard presentations on State Regulation 2000, financial services modernization, international issues and health care/ERISA and Patient Protection Issues, among others.


“Very good selection of topics and a solid agenda make this program a top-rated education program. One of the best in the country,” evaluated one participant.


The 26 participants each received a large binder full of useful information on most aspects of insurance regulation.


“My hat’s off  to the NAIC staff who prepared the study material for this program. Very organized and informative resources for referral,” wrote another participant.


For more information on the next Insurance Commissioners Education Program or any other program, contact the NAIC Education and Training Department at (816)374-7192.

Networking Opportunities Abound at Annual “Regulating the Marketplace” Program
Networking with other state regulators is a prime benefit of the NAIC education programs, and time was built into the “Regulating the Marketplace” program, April 26-29 at the Executive Headquarters in Kansas City, to encourage and facilitate this. 


Throughout the sessions, including the opening “Issues, Issues” and the closing “roundtable discussion,” participants were able to share experiences and question one another about issues they are facing in market regulation.


Networking was further facilitated through good representation from NAIC member departments in this year’s program. Twenty-two insurance departments and the Bank Van de Nederlandse Antillen, Curacao, sent staff to the annual program, which is co-sponsored with the Insurance Regulatory Examiners Society (IRES).


“Regulating the Marketplace” is intended to provide an integrated picture of the different facets of market regulation The make-up of the class of 40 helped achieve the program’s purpose as participants represented consumer services, market conduct, rates and forms, compliance, enforcement, and licensing, and therefore were able to share experiences from their areas.  


A five-part case study, which was worked on in different teams throughout the program, also assisted in this integration and networking.


As one participant wrote, “I thought this was an extremely helpful and informative seminar. It was interesting to see that the other states have many of the same problems that we do.”


And another participant, commenting on teamwork during the case study, offered, “The changing of groups – very helpful as we learn more about other states – helped in communication and making further contacts.”

NAIC Sponsors National News Conference
In a national press conference held May 4, NAIC officers warned consumers of the devastating impact H.R. 10 would have if Congress moves ahead with financial modernization legislation that threatens to leave 3.7 million U.S. insurance consumers stranded each year without crucial assistance in times of crisis.


“Insurance products are different from other financial service products,” Kentucky Insurance Commissioner and NAIC Vice President George Nichols III said.  “They are a mere promise that is purchased by people and the only time those promises are called upon is when consumers are at their most vulnerable—when someone has suffered a catastrophic loss, is battling cancer, loses an automobile or the death of a loved one.  State insurance departments are the only ones in place to make sure that insurance companies keep those promises that are made. H.R. 10 would eliminate our ability to protect literally millions of insurance consumers each year at the very point when they most need our assistance.”


The NAIC-sponsored news event helped explain the important work of state insurance departments in protecting insurance consumers. State insurance departments were invited to work in conjunction with the national event by holding individual news conference in their states. Media kits were distributed to the states containing the following helpful tools to inform media of the event:


· Daybook/calendar notice and a News Advisory informing media of the upcoming event. States were encouraged to distribute the advisory even if not planning to hold a formal news conference. This gave media the opportunity to obtain important information or to schedule an interview.


· News Release was sent the day of the event to inform the media it had occurred.


·  A video news release was fed via satellite to commercial television stations around the country to help boost the chance for local coverage in each state.


For more information, contact the NAIC Communications Department at (816)842-3600.

State Lines
Oklahoma Initiates Mediation Program

State insurance department designs program to keep disputes between policyholders and insurance companies from ending in courtroom battles.

All too often, insurance disputes end up before a judge and jury. As Oklahoma's insurance commissioner since January, I am working to reduce the number of insurance-related cases that are litigated. I firmly believe that negotiation, mediation and arbitration should replace litigation whenever possible.

Towards that goal, Oklahoma is starting a new, innovative mediation program to settle insurance conflicts that would otherwise end up in court. The EAGLE Program is the first of its kind to be offered by an insurance commissioner. EAGLE stands for Ending Arguments Gently, Legally and Economically.


The EAGLE Program reflects my goal of reducing the amount of litigation that ultimately costs policyholders money. Cutting down on the number of lawsuits benefits both companies and consumers.


The EAGLE Program will primarily provide mediators for two purposes: 1) to help citizens and insurance companies settle disputes early enough to avoid becoming embroiled in lawsuits; and, 2) to offer settlement conferences to resolve issues raised in insurance agent disciplinary proceedings prior to administrative hearings. The program is not limited and we are certain other uses will develop.


Policyholders who resolve their differences through mediation will be more satisfied than those who must endure the delays and costs of the court system. Insurance companies will have the chance to resolve differences before turning the file over to defense attorneys. The parties would still maintain the right to go to court if they cannot reach an agreement through the mediation process.


The Claims Division of the Oklahoma Insurance Department receives more than 55,000 inquiries and complaints each year. Too many of these complaints end up in court. We are constantly working to find new and creative ways to resolve the problems. 


I believe that as insurance commissioners, our primary methods of conflict resolution should be through negotiation, mediation and arbitration. Alternative Dispute Resolution is the future of the legal profession. It is only natural that we, as insurance commissioners, embrace those ideals as we move toward the 21st Century. Litigation should remain available, but it should be the last resort. 


The Department will not be able to settle every conflict through the mediation program. Unfortunately, in some cases mediation would not be effective. We do, however, anticipate handling and resolving several hundred cases each year.


The EAGLE Program is a Conflict Settlement Program certified by the Oklahoma Supreme Court as part of the state's Alternative Dispute Resolution System.


We are just getting started with this new program. My department and the state supreme court have set up a special training program. Response has been tremendous from potential mediators. 


We are eager to share details of the EAGLE Program with all who are interested. Please contact my office at (405) 521-2746 for more information.
