May 1999 NAIC News
Message From the Officers by Vice President George Nichols III

Future of State Regulation Stays Close to Consumers

H.R. 10 has focused attention on our future as state regulators, a future we know depends on how much we help consumers when tornadoes, floods and fires afflict them at their most vulnerable times.


Early in May, Kansas Commissioner Kathleen Sebelius and I met with the national media to continue to share our message about our roles as state regulators. We officially announced opposition to H.R. 10, a proposal that would preempt our important voice on behalf of consumers.


Joining us at the news conference were Tina and Terry Justice, a rural Kentucky family offered $23,000 when they suffered nearly $100,000 in fire losses to their home. 


My thoughts on the future of insurance regulation truly came into focus one Friday afternoon in the Justices’ newly rebuilt kitchen. I learned more about the importance of insurance regulation from this young mother of two children than any big city banker, Wall Street investor or government bureaucrat ever could have told me. The Justices lost everything they had in an August 1998 fire that struck just one week after their grade-school children Christopher and Courtney had purchased their new school clothes and supplies. 


These are the real people we serve. Tina is a young lady who found great resolve to stand up and fight for what she was owed, after paying insurance premiums every year on the home Terry bought her when they were first married 10 years ago.


Tina said she had very low expectations when she first called our Department of Insurance. Jack Wiley, the Consumer Protection and Education employee who happened to answer her first phone call, stayed with her case all the way to the end, making more than 20 phone calls and calling to boost her morale when Christmas approached and the battle continued.


Tina went from low expectations of government to finding someone she now regards as a friend, supporter and advocate who helped her family at the most vulnerable point in life.


Second only to the fire was the ordeal Tina endured with her insurance company. She first called us when she could not even get the basic living allowance after their family of four was homeless. Once Jack was on the case in our office, the $2,500 check came immediately and ultimately we got the Justices a settlement close to $100,000 after an endurance contest that went far too long. (We are currently investigating the conduct of this company).


The Justices are not Wall Street investors or traders. It is not a big deal to them whether banks sell insurance or mega mergers affect the future of financial services. But all their financial wealth was on the line when that heating pad shorted out and caught fire. 


The future of state regulation comes down to every single commissioner continuing to serve as advocates for people like the Justices.


H.R. 10 makes no provision for an office where consumers could call. Nationwide, all of our states’ insurance departments are handling nearly 4 million complaints and inquiries each year. In Kentucky, our calls are running at close to 3,000 per month now.


We want to continue regulating the product of insurance, without federal preemption or a confusing, dual system. 


Our own numbers at the National Association of Insurance Commissioners show that all of the states currently have approximately 10,000 employees devoting their professional attention to insurance regulation. It would take a new federal bureaucracy almost the size of the Department of Housing and Urban Development (13,072 employees) to serve consumers who already have service.

Wetmore to Direct Washington NAIC Staff

Catherine J. Weatherford, National Association of Insurance Commissioners (NAIC) Executive Vice President, named David Wetmore Director of Federal and International Relations in the NAIC’s Washington, D.C. office.


“I am very pleased to announce David Wetmore as Director of our Washington office. He is a tremendous addition to the NAIC staff.  David  has a wealth of experience on Capitol Hill and in working with state government. I am very excited that his experience and knowledge will be there for our members as we continue working to make state regulation more efficient and effective in a changing global market,”  Weatherford said in making the announcement.


“David has a diverse background that will benefit all NAIC members.  David has excellent experience first working on Capitol Hill and then representing the state of California in Washington.  He understands Washington and the diverse interests’ states can have in dealing with the federal government. That combination makes him a perfect fit to lead our Washington office.  In addition, his strong credentials in the international relations arena are a real plus for the NAIC.  He is an excellent addition to the NAIC staff,”  Weatherford said.


“I am delighted that David is joining our staff.  His unique experience and strong abilities will make him an effective advocate for the NAIC from his first day on the job,” said George Reider, NAIC President and Connecticut Insurance Commissioner.


“I am very excited by this opportunity and being part of the NAIC team.  This is a strong organization with very committed members.  I look forward to working with them as they will continue to play a crucial role in the ongoing debate over federal-state relations and role states will play, especially in the areas of health care reform and financial services modernization,” Wetmore said.


Wetmore began his career as the Legislative Assistant for Intergovernmental Affairs in the office of then California Senator Pete Wilson.  From 1986 to 1991, Wetmore was the chief representative and director of outreach to California state and local government officials. He researched and developed issue strategies for local communities and served as the principle liaison with California state and local government officials and local government organizations. 


Beginning in 1991, Wetmore served as Senior Legislative Assistant to California Senator John Seymour.  While on Sen. Seymour’s staff, Wetmore was the senior advisor on developing a broad-based domestic policy agenda. He coordinated legislative staff activities and served as the principal policy advisor with state and local elected leaders.


From 1993 until 1999, Wetmore was the Director of the State of California Washington Office.  During his tenure there, he served as then Governor Pete Wilson’s chief federal policy advisor and representative. He directed the advocacy activities of nine professional staff members on behalf of the State of California and developed strategic plans for implementation of California’s federal legislative and regulatory priorities.


Wetmore has a Bachelor of Arts Degree in Political Science, International Relations and French, from San Diego State University.  In addition, he holds a degree in International Relations from the Institut d’Etudes Politiques d’ Aix-en-Provence, France.   He and his wife, Anne, have two small children. 

NAIC Continues Battle Against H.R. 10

In an effort to convince House Commerce Committee members to vote against H.R. 10, the NAIC planned several strong media campaigns to inform the public of the flaws found in this financial services modernization bill.


In a national press conference held May 4, NAIC officers warned consumers of the devastating impact H.R. 10 would have if Congress moved ahead with financial modernization legislation, which threatens to leave 3.7 million U.S. insurance consumers stranded each year without crucial assistance in times of crisis.


The same day, the NAIC sent a letter to U.S. Senate members stating its opposition to S. 900, the H.R. 10 alternative.


“Frankly, we are quite disappointed and concerned that the Senate Committee on Banking, Housing and Urban Affairs chose not to fix these and other problems pointed out by NAIC. We were told that all parties affected by S. 900 will suffer a certain amount of pain, but nobody has informed insurance consumers that they are among the groups who will suffer when state laws and regulations are preempted,” stated the letter from NAIC President and Connecticut Insurance Commissioner George Reider, Jr. and NAIC Vice President and Kentucky Insurance Commissioner George Nichols III.


Commissioner Nichols also testified before the U.S. House Commerce Subcommittee on Finance and Hazardous Materials.


“There is no federal agency for regulating the business of insurance. If Congress prevents the states from supervising insurance adequately, this vital function won’t get done at all. Furthermore, the costs of any insurance regulatory failures will fall directly upon policyholders, claimants, state guarantee funds and state taxpayers,” Nichols said.


He pointed out that there are more than 10,000 people working in state departments of insurance spending $750 million annually to be “the watchful eyes and helping hands on consumer insurance problems.”


“If Congress takes away our powers to handle consumer complaints, consumers will lose a strong and effective advocate. Who in the federal government will take care of them,” asked Commissioner Nichols.


In the middle of May, the NAIC sent packets to several of the largest newspapers of each state with representatives on the House Commerce Committee. The packets contained several resources and encouraged the editors to write editorials about the sweeping changes that would be caused by the passage of H.R. 10. 


On May 25, approximately 120 members of Congress were visited by 20 state insurance regulators during a day-long effort by the NAIC to point out the anti-consumer impact of H.R. 10. The week of this “fly-in,” the NAIC ran two full-page ads in Roll Call, a newspaper that is distributed free to Capitol Hill offices and has strong circulation among policy makers nationally.


Additionally, the NAIC purchased two “flights” of morning drive time ads on WTOP radio, the all-news AM radio station in Washington, D.C. with the largest audience. As a result of the May 25th campaign, the House Commerce Committee passed its own version of H.R. 10 by a unanimous voice vote. This version of the Commerce bill included the five key preemption fixes that the NAIC successfully put into the Finance Subcommittee bill that passed 26-1 on May 27.

NAIC Members Adopt Med Supp Model Act

Members of the NAIC voted unanimously to adopt amendments to the Model Regulation to Implement the NAIC Medicare Supplement Insurance Minimum Standards Model as required by the Balanced Budget Act of 1997. 


“In 1990, the NAIC created a model regulation that addressed the ‘gaps’ in Medicare coverage and provided states with a framework that could be used to protect Medicare beneficiaries in their state,” NAIC President and North Dakota Insurance Commissioner Glenn Pomeroy stated. “The amendments adopted last week strengthen the model and furthers states’ efforts to safeguard America’s senior citizens.”


Many of the changes to the Regulation had to do with providing a guaranteed issue right to a Medicare supplement insurance product to persons who try Medicare managed care (Medicare+Choice), and decide to switch back to Medicare fee-for-service. 


“The NAIC has working closely with HCFA to implement the new Medicare+Choice program that will give Medicare patients more flexibility,” Pomeroy said. “It also eliminates or reduces any preexisting condition exclusion period for seniors purchasing Medicare supplement insurance who had health insurance before becoming eligible for Medicare.”


The amended model was forwarded to the Secretary of Health and Human Services for review.  States will be required to amend their statutes or regulations within one year after the Secretary of HHS adopts the changes in order to remain certified and continue to regulate Medicare Supplement Insurance.


The NAIC Medicare Supplement Working Group drafted the amendments to the model and will provide guidance to the states in the form of informational materials. The Working Group is also scheduled to conduct an informational meeting for states at the 1999 Summer National Meeting in June.

Concerns Raised Over Medical Records Confidentiality

In testimony before the House Commerce  Subcommittee on Health and the Environment, Montana Insurance Commissioner Mark O’Keefe addressed the need for Congress to clarify the scope of any federal health information privacy legislation. 


As required by the Health Insurance Portability and Accountability Act (HIPAA), Congress must enact privacy legislation by August 21 or the Secretary of Health and Human Services will issue regulations.  O’Keefe testified May 27 on the need to establish a minimum federal standard.


“There are several reasons a federal floor is necessary.  State law in this area did not develop cleanly,” said O’Keefe.  “As far as we know, no state has enacted one health information privacy law that covers all aspects of health privacy.  Rather, a state enacts a privacy provision when dealing with school records, another privacy provision is added to hospital records, a third for public health, etc., etc., etc.  Completely preempting all state privacy laws may preempt many of these laws that are not covered by the new federal standard leaving millions of consumers with fewer protections than before.”


O’Keefe  said health information privacy covers a wide variety of subjects, from mental health and HIV to substance abuse and battered spouses.  According to O’Keefe, preempting all state law could have the unintended consequences of leaving millions of consumers with few protections instead of more.


“Additionally, if states are completely preempted in this area, they will not be able to respond to changes in technology or changes in the way health information is used in the future,” O’Keefe remarked.  “States can identify problems and respond much more quickly than the federal government can.”


O’Keefe also testified that states should not be preempted because of the enforcement issue.  While the federal bills all include criminal sanctions for those who “knowingly and intentionally” disclose protected health information, O’Keefe said it is unlikely that very many prosecutions would take place at the federal level.  


“States have a much bigger stick,” said O’Keefe.  “Insurers, and others such as hospitals and providers who hold protected health information, are licensed by the state.  For repeated violations, those licenses can be revoked.  This forces the entity involved to change their business practice to conform with the law.  Total preemption takes away this stick.”


O’Keefe urged members of Congress to recognize the importance of existing state law addressing the use of health information.

NAIC, NCSL Caution Congressional Leadership on Health Information Privacy Issues
Congress should not take a “broad-brush” approach that could eliminate existing, stronger state health information privacy laws when crafting federal standards, the NAIC and the National Conference of State Legislatures (NCSL) said in letters sent mid-May to the bipartisan leadership of the U.S. Senate and House of Representatives.


The letters to Senate Majority Leader Trent Lott, Senate Democratic Leader Tom Daschle, Speaker of the House Dennis Hastert and House Minority Leader Richard Gephardt were signed by NAIC President and Connecticut Insurance Commissioner George Reider and North Carolina State Representative Daniel Blue, Jr., President of the National Conference of State Legislatures. 


“We urge Congress not to take a broad-brush approach to preemption that would unintentionally take away protections at the state level, eliminate states’ ability to remedy unintended consequences that result from federal privacy legislation, or prevent states from responding to future changes in technology. 


“The scope of the preemption is a critical issue. If it is not carefully constructed, it could lead to unintended consequences.  We urge you to recognize the impact of any privacy legislation on federal and state laws as you debate this issue,” the leaders said.


“We recognize that Congress must enact privacy legislation by August 21, 1999, as set forth by the Health Insurance Portability and Accountability Act of 1996 (HIPAA)…  We believe the best approach would be to set a federal standard that does not preempt all of the state laws that have been protecting health information for so many years.  Up until now, there has been no federal standard in place, and the states have been protecting consumers.  We believe it is appropriate to establish a federal floor in this situation, but it is not appropriate to preempt stronger state laws or preempt state laws that are outside the scope of the federal privacy legislation,” Reider and Blue said in the letter.


“In addition, we believe that states should be allowed to enact stronger privacy protections in the future in response to innovation in technology and changes in the use of health information,” Reider and Blue added.


“State privacy laws can be found in the insurance code, probate code, and the code of civil procedure.  Numerous privacy laws relating to health information are also contained in the state’s public health law, which address such topics as child immunization, laboratory testing, and the licensure of health professionals.  Other potential areas involve workers compensation laws; automobile insurance laws, and laws regulating state agencies and institutions.  In addition, many state privacy laws only address health programs or health-related information that are unique to a particular state,” Blue and Reider outlined.


“We urge Congress to draft legislation that clearly outlines the areas that Congress intends to address.  Congress needs to be very specific about the scope of any federal privacy legislation.  This is of particular concern since the current privacy legislation is silent on many issues affecting Federal and state law.  The scope should not be left ambiguous or left to the courts to decide,” Reider and Blue said.


“We believe it would be better for the protection of consumers’ health information if Congress would specify what is addressed by the federal legislation as opposed to attempting to list all of the state laws that are exempt from the federal legislation. In addition, the legislation needs to outline a way for the states to measure their laws against any federal standard and to provide options for states to meet those requirements,” Reider and Blue said.

Several Insurance Department Staff Members Participate in Basic Orientation to Insurance

The 1999 Staff Education Program, held May 10-13, was the continuation of a decade-long tradition.


The program provides a basic orientation to insurance principles and an overview of insurance regulation. Among the 36 attendees were regulators from 19 states, the District of Columbia, the Health Care Financing Administration and the NAIC, with the majority of the participants reportedly working less than a year in state regulation.


Participants heard reports from veteran NAIC staff members, as well as several regulators from different state insurance departments. 


Topics included property/casualty, life and health insurance overviews, information on complaint tracking, rate and form review and market conduct information. The two highest rated courses were Marketing on the Internet and State Regulation 2000.


As one participant evaluated, “The education seminar was informative and done well. I obtained quite a bit of information that was new to me.”

U.S. Insurance Regulators Say Progress Made by Int’l Holocaust Commission
State insurance regulators serving on the International Commission on Holocaust Era Insurance Claims said significant progress was made by the Commission during its early-May meeting in London.


“Significant progress was made this week on some very tough issues.  The United States insurance commissioners serving on the International Commission believe we are now a step closer to the day when insurance claims of Holocaust era survivors can be paid.  While progress was made this week during the Commission meeting, we still have much work ahead of us,” Glenn Pomeroy, Chairman of the National Association of Insurance Commissioners (NAIC) Holocaust Commission Task Force said.


“The insurance regulators serving on this Commission are deeply grateful for the tremendous leadership shown by Commission Chairman Lawrence Eagleburger.  His leadership, knowledge and understanding have been an important asset to the Commission,” Pomeroy added.

State Lines
State Vs. Federal Regulation Still Making News by Commissioner Merwin Stewart
An outpouring of national insurance legislation keeps the issue of state vs. federal regulation constantly before state regulators.


The McCarren-Ferguson Act gave states the prerogative and authority to regulate the business of insurance. Courts, however, have made exceptions and Congress has subjected large segments of the industry to federal regulation.  These include Medicare, much of Medicaid, self insured ERISA programs, health insurance standards under HIPAA, etc.  


In addition, financial modernization bills now being considered by Congress could further significantly erode state insurance regulation.  Apparently policy makers lack a clear understanding of what, if any, insurance regulation is appropriate at the federal level. Federal preemptions are now seriously threatening state insurance regulation. This begs the question: “Can clarity be found in defining the state/federal legislative roles?”


Actually, there has been good progress toward clarifying the role of state and federal insurance regulation.  The NAIC leadership and staff have been working with the National Conference of Insurance Legislators, the National Governors Association, and others to clarify the roles of federal and state regulation.  Also, the NAIC has been assisting insurance commissioners in providing positive, meaningful input to policy makers at the state and federal levels. Having served insurance consumers and all aspects of the insurance industry for many years, state regulators and the NAIC are exceptional resources for information and expertise to assist legislators.  Through initiative and leadership these resources are effectively addressing ill conceived legislation and offering better alternatives.   


States should continue to regulate at the local level where insurance is sold, used and administered.  These activities, as well as consumer questions and complaints, are better handled there. However, insurance commissioners, in striving to promote better insurance practices across state lines, can often use congressional help to good advantage.  For example, some matters needing coordination among states may more easily be addressed at the federal level.  In serving the public good, state regulators should not overlook the opportunity to work with Congress.


When it comes to facilitating interstate commerce, Congress has a role. Many members of Congress perceive that insurance regulation involving interstate commerce can best be accomplished at the federal level. They believe that Congress can facilitate interstate commerce more quickly and effectively than can state legislatures on a piecemeal basis. Our great concern is that many in Congress do not see that state and local problems should be solved at that level.  Whenever Congress does address insurance issues, they certainly should avail themselves of the work done by the NAIC as well as the knowledge and expertise of state regulators.


In conclusion, it behooves state regulators to arrive at a common understanding regarding which insurance issues appropriately should be handled by Congress. They can then provide leadership and guidance to ensure that only appropriate issues be handled at the federal level.  They can do this by making sure that insurance problems are quickly resolved so that they do not become national concerns.
