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Before the

MASSACHUSETTS DEPARTMENT OF

TELECOMMUNICATIONS AND ENERGY

Boston, MA 02202
Inquiry by the Department of


)

Telecommunications and Energy

)

Pursuant to Section 271 of the


)

Telecommunications Act of 1996 into

)

the Compliance Filing of New England

)

Telephone and Telegraph Company

)

Docket No. 99-271

d/b/a Bell Atlantic-Massachusetts as 

)

Part of its Application to the Federal

)

Communications Commission for

)

Entry into the In-Region InterLATA

)

(Long Distance) Telephone Market

)

COMMENTS OF 

THE COMPETITIVE TELECOMMUNICATIONS ASSOCIATION

The Competitive Telecommunications Association (“CompTel”), by its attorneys and pursuant to the Legal Notice issued by the Department of Telecommunications and Energy (“Department”) on June 29, 1999, hereby files its initial comments on the application of the New England Telephone and Telegraph Company d/b/a Bell Atlantic-Massachusetts (“BA-MA”) for authority to provide interLATA service throughout the Commonwealth of Massachusetts. 
/

INTRODUCTION AND SUMMARY


CompTel is a national industry association representing 344 competitive telecommunications service providers and suppliers.  CompTel’s members include nationwide companies as well as smaller, regional carriers -- many of whom provide service in Massachusetts -- that offer local, long distance and Internet services using a diverse mix of entry strategies.  Since its inception in 1981, CompTel has advocated policies to promote the development of full and fair competition in the provision of communications services.  CompTel plays a key role on both the federal and state proceedings to ensure that companies of different sizes and with different entry strategies have a full and equal opportunity to compete in all communications service markets.


On May 24, 1999, BA-MA filed with this Department an application for authority to provide interLATA service throughout Massachusetts.  In its application, BA-MA alleged that it is in full compliance with each of the fourteen points that comprise the competitive checklist in Section 271 of the Telecommunications Act of 1996 (“1996 Act”). 
/  In support of its filing, BA-MA submitted seven affidavits and ten exhibits purporting to show that the market for local exchange service in Massachusetts is sufficiently competitive such that BA-MA should be permitted to enter the long distance market.


Notwithstanding the claims submitted by BA-MA, BA-MA has failed to show that it has complied with the requirements of Section 271.  Specifically, as described in further detail below, BA-MA has:

· failed to recognize its obligation to provide combinations of unbundled network elements (“UNEs”) and the UNE-Platform (“UNE-P”) to all requesting carriers;

· failed to comply with the Federal Communications Commission’s (“FCC’s”) collocation requirements;

· failed to show that its operations support system (“OSS”) is even close to satisfying the nondiscrimination requirements of Section 251 and 271 of the Telecommunications Act of 1996 (“1996 Act”); 
/ and

· failed to meet the performance standards established by the Department in its Consolidated Arbitrations. 
/ 


BA-MA goes to great lengths to suggest that it has complied with the requirements of Section 271.  Rather than demonstrate actual compliance, however, BA-MA is only able to assert that it expects to be able to meet these requirements at some later date. 
/  The FCC has made it clear that Section 271 requires actual compliance with its provisions, not mere promises of future compliance or a showing of the progress made to date. 
/   Until such time as BA-MA can show true compliance with the statutory prerequisites to entering the interLATA market, the Department should dismiss BA-MA’s application as premature. 


CompTel recognizes that the Department has gone to great lengths to bring about conditions to encourage local competition in Massachusetts.  The Department deserves considerable credit for these efforts.  BA-MA has also made some progress toward opening the local market to competition.  As described more fully below, however, BA-MA’s work in this area is not complete.  The Department cannot issue a positive recommendation on BA-MA’s application until such time as BA-MA has made the required showings under Section 271.


CompTel includes as an attachment to these comments (1) its list of disputed issues of fact; and (2) its suggested appropriate grouping of issues for consideration at the technical sessions and panel hearings. 

I.
BA-MA MUST OFFER THE UNE PLATFORM 



TO CARRIERS WITHOUT RESTRICTION.


In AT&T Corp. v. Iowa Utilities Board, the Supreme Court expressly upheld the FCC’s rule prohibiting incumbent local exchange carriers (“ILECs”), such as BA-MA, from separating existing combinations of network elements. 
/  Similarly, earlier this year, the Department concluded that the current lack of an FCC-prescribed list of UNEs under Section 251(d)(2) does not relieve ILECs such as BA-MA of their duty to provide carriers with combinations of UNEs, including the UNE platform. 
/  Thus, it is clear that BA-MA is required to provide carriers with access to UNE combinations, including UNE-P, on an unrestricted basis.


In its Compliance Filing, BA-MA contends that it intends to comply with the Supreme Court’s decision in AT&T Corp. v. Iowa Utilities Board and the Department’s related order unless the FCC determines on remand that Section 251(d)(2) does not require ILECs to provide access to “certain previously required unbundled elements (like local switching).” 
/  If the FCC makes such a determination, then BA-MA contends that it will provide UNE-P only for POTS and BRI-ISDN lines, only for residential customers and for business customers in central offices where there are no collocation arrangements, and only until January 2003. 
/


The Department must not permit BA-MA to use the FCC’s network element remand proceeding as an excuse to avoid fulfilling its obligations under Section 271 of the 1996 Act.  Section 271 requires BA-MA to provide carriers with five of the seven network elements initially delineated by the FCC as having to be unbundled under Section 251(c)(3). 
/  These five network elements are: loops, switching, transport, signaling and call-related databases, and operator and directory assistance services. 
/   


BA-MA is also required to provide competitors with the remaining two elements from the FCC’s original list -- OSS and the network interface device (“NID”).  This is so because, under the FCC’s rules, BA-MA must provide OSS whenever a carrier purchases a UNE (regardless of whether OSS is itself considered a UNE). 
/ In addition, the NID is generally offered by BA-MA on in integrated basis with the loop, and is therefore part of the loop, unless a carrier requests otherwise.  The NID also satisfies any reasonable reading of the “necessary” and “impair” standards of Section 251(d)(2). 
/


Earlier this year, BA-MA agreed to provide carriers with all of the UNEs originally mandated by the FCC pending completion of the FCC’s remand proceeding. 
/  BA-MA subsequently filed a “clarification letter” with the FCC stating that BA-MA has not agreed to make network elements available in combination. 
/   The Supreme Court’s decision, however, does not give BA-MA this option.  BA-MA must provide competitors with existing combinations of network elements, including the UNE platform, for all services, facilities and classes of customers in order for BA-MA to obtain in-region, interLATA authority under Section 271.  


Contrary to what BA-MA would have the Department believe, the FCC’s remand proceeding has no impact on BA-MA’s obligation to provide combinations of network elements.  The FCC’s remand proceeding addresses only the network elements that ILECs must make available under Section 251(d)(2), not an ILEC’s obligation to provide combinations of network elements under FCC Rule 51.315(b). 
/  Regardless of what the FCC concludes in its remand proceeding, Section 271 requires BA-MA to provide competitors with all of the network elements that comprise the UNE platform. 
/  BA-MA thus has it backwards.  If BA-MA wants to satisfy Section 271, the Supreme Court’s decision requires BA-MA to provide competitors with unrestricted access to the UNE platform. 

II.
BA-MA HAS FAILED TO FOLLOW THE FCC’S COLLOCATION REQUIREMENTS.


BA-MA does its best to divert the Department’s attention from the fact that it is not in compliance with the FCC’s collocation requirements by promising to “comply with the terms of [the FCC’s collocation order]” in the future. 
/   In light of BA-MA’s previous promises to the FCC concerning its provision of UNE-P, this statement rings hollow, and, like BA-MA’s other “promises,” cannot be accepted as a substitute for actual compliance.


The FCC’s rules require that ILECs such as BA-MA make available, among other things, a cageless collocation option that:

· Allows competitors to collocate in any unused space in the ILEC’s premises, to the extent technically feasible; without requiring the construction of a room, cage, or similar structure; without requiring a separate entrance to the competitors’ space; and without requiring competitors to collocate in a room or isolated space that is separate from the ILEC’s own equipment. 
/

· Permits competitors to have direct access to their equipment.  ILECs may not require carriers to use an intermediate interconnection arrangement in lieu of a direct connection to the ILEC’s network if technically feasible. 
/

· Permits competitors to purchase collocation in single-bay increments (space increments that are small enough to collocate a single rack, or bay of equipment). 
/ 

BA-MA is also required to provide CLECs with access to their collocated equipment 24 hours a day, seven days a week, without requiring a security escort and without delaying CLEC employee entry into the ILEC’s premises by requiring, for example, the presence of an ILEC employee. 
/


The FCC has set additional requirements with respect to ILEC claims of space exhaustion.  Specifically, ILECs that deny requests for physical collocation due to space limitations must not only provide the state commission with detailed floor plans confirming space exhaustion, but must also allow representatives of the CLEC to tour the entire premises in question, not merely the room for which space was denied.  These tours must be provided by the ILEC without charge within 10 days from the date on which space was denied. 
/   ILECs are also required to remove obsolete unused equipment from their premises upon reasonable request by a CLEC or upon order of a state commission. 
/


BA-MA has not demonstrated in its Compliance Filing that it has complied with these requirements.  In particular, it appears that BA-MA offers no cageless collocation option that would permit a CLEC to collocate in unused portions of BA-MA’s premises using single bay increments of space without also requiring the construction of a room, cage or similar structure; the use of an isolated space separate from BA-MA’s equipment; or an escort of some sort.  


As stated above, mere promises of future compliance do not constitute demonstrated, actual compliance as required by Section 271.  BA-MA must demonstrate in this proceeding that its collocation offerings comply with the FCC’s rules before the Department can even consider whether the company has satisfied the requirements of Section 271.

III.
BA-MA’S OSS PERFORMANCE FAILS TO SATISFY THE STANDARDS OF SECTION 271.


BA-MA readily admits that it has yet to initiate third party testing of its OSS in Massachusetts. 
/   Yet, amazingly, the company asks the Department to find that it is in compliance with Section 271.  Under the present circumstances, there is absolutely no rationale for finding that BA-MA has fulfilled its obligation to provide OSS to carriers that have purchased UNEs from it.  


In its Compliance Filing, BA-MA proposes that the Department allow BA-MA to rely, in part, on the third party testing of Bell Atlantic’s OSS in New York, and then require third party testing in Massachusetts only of those aspects of BA-MA’s OSS that differ from Bell Atlantic’s OSS in New York. 
/  BA-MA states that the Department should permit reliance on the OSS testing in New York because the “systems, interfaces and processes tested in New York are the same or similar to the systems, interfaces and processes used in Massachusetts.” 
/  


BA-MA’s proposed approach would be appropriate only under the following conditions.  First, some re-testing of the common Massachusetts and New York systems with sufficient order volumes in Massachusetts would be necessary in order to confirm that the testing in New York is transferable to Massachusetts.  This is particularly critical because although Bell Atlantic has made some progress toward satisfying the OSS testing standards in New York, it is clear that the company still has a great deal of work to do in this area.  The KPMG Draft Final Report issued earlier this year in New York identified a variety of continuing problems with BA-NY’s OSS, many of which concern critical OSS functions.  For example, the “Live CLEC Functional Evaluation” portion of the report concluded that Bell Atlantic’s ability to interface with CLECs is riddled with procedural and system flaws, especially “for services that require a higher level of coordination, such as UNE-loop Hot Cut Orders.” 
/  In fact, of the 30 OSS criteria tested by the Live CLEC Functional Evaluation, only 5 were satisfied. 
/  Of the remaining 25, eleven were not satisfied and thirteen were only partially satisfied, or “satisfied with qualifications.” 
/   Among the elements that were not satisfied were Bell Atlantic’s provisioning of Loop Hot Cut orders, collocation order, and expanded extended link order -- all of which are critical OSS functions. 
/


Second, BA-MA readily admits that there are differences between its OSS in New York and its OSS in Massachusetts. 
/  Thus, as BA-MA proposes, full, end-to-end, third party testing of the OSS unique to Massachusetts also must be performed. 


Third, following the completion of the OSS testing in Massachusetts, the Department should require BA-MA to provide the Department with data from at least four months of actual commercial usage of its OSS in Massachusetts.  Without such data, the Department will have no way of ensuring that BA-MA’s OSS provides competitors with access to its network at parity with the access that BA-MA provides to itself and its competitors when dealing with real customers, at commercial volumes, and over live lines.


OSS is critical to the success of local competition in Massachusetts.  The Department should therefore adopt BA-MA’s incremental approach to OSS testing only under the foregoing conditions.
IV.
BA-MA HAS FAILED TO DEMONSTRATE COMPLIANCE WITH THE RELEVANT PERFORMANCE STANDARDS.


Although the Department has established performance standards and remedies in its Consolidated Arbitrations, 
/ in CompTel’s view, the Department should strengthen its performance remedies for purposes of Section 271.  As CompTel has indicated in recent filings before the FCC, performance remedies are useful only if they (1) create adequate incentives for ILECs to comply with their market-opening obligations under the 1996 Act, and (2) provide adequate financial compensation, beyond mere restitution, to CLECs that are harmed by ILEC noncompliance. 
/ 


To ensure compliance with its performance standards, the Department should strengthen its performance remedies by ensuring that they:

· impose financial remedies paid to CLECs, rather than credits;

· are substantial enough to ensure compliance with performance standards; 

· provide financial compensation to affected CLECs that goes beyond mere restitution and addresses additional damage suffered by CLECs, such as loss of customers, loss of reputation, loss of revenues, and a loss of ability to win new customers; 

· require the ILECs to absorb the financial remedies paid to CLECs, not pass them on to ratepayers; and 

· incorporate escalating market structure remedies for severe non-compliance, which could include structural separation of the non-complying ILEC’s network and retail service operations.

Creating incentives for ILECs to comply with their market-opening obligations under the 1996 Act through such performance standards and remedies is essential in order to get incumbent monopolists such as BA-MA to make room for competitors.  


Even if the Department decides to retain the performance remedies adopted in the context of its Consolidated Arbitrations, the Department should make clear that BA-MA must comply with the Department’s performance standards before BA-MA can satisfy the requirements of Section 271.  BA-MA’s own Compliance Filing demonstrates that it has failed to meet those standards.  For example, BA-MA admits that it has met or exceeded the required standard for provisioning UNEs only 67% of the time. 
/  In addition, BA-MA dismisses several missed standards as unimportant because they were due in part to unanticipated volumes. 
/  It is precisely to ensure that BA-MA can provision UNEs at commercial volumes, however, that such standards exist.  BA-MA’s response to other missed standards is to simply proclaim that it expects to meet the performance standards in the future because it has added personnel and because it has seen some minuscule improvement in its performance. 
/   


The Department should strengthen its remedies for BA-MA noncompliance with the Department’s performance standards by incorporating the elements that CompTel has listed above.  Even if the Department does not strengthen its remedies, however, the Department must require BA-MA to meet its existing performance standards before it issues a positive recommendation on BA-MA’s bid to enter the long distance market in Massachusetts.  Once BA-MA obtains authority to provide interLATA service in the Commonwealth, BA-MA will have far less incentive to comply with the market-opening requirements of the 1996 Act.  The Department must protect against this eventuality by establishing and enforcing BA-MA’s compliance prior to BA-MA’s receipt of such authority.  

CONCLUSION


For the reasons stated herein, the Department should dismiss BA-MA’s Compliance Filing as premature and inadequate.  Only once BA-MA shows that it has actually met the requirements of Section 271 should the Department endorse BA-MA’s entry into the in-region, interLATA market.
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ATTACHMENT A
Disputed Issues of Fact:


1.
Whether BA-MA’s promises of compliance with Section 271 are sufficient or whether BA-MA must demonstrate actual compliance with Section 271 before the Department can issue a positive recommendation on BA-MA’s Section 271 application. 


2.
Whether BA-MA has demonstrated that its operations support systems (“OSS”) satisfy item numbers (i) and (ii) of the Section 271 competitive checklist.  47 U.S.C. §§ 271(c)(2)(B)(i) and (ii).


3.
Whether BA-MA has satisfied the Department’s performance standards in its provisioning of unbundled network elements (“UNEs”) or interconnection arrangements to competitors and thus has satisfied item numbers (i) or (ii) of the Section 271 competitive checklist.  47 U.S.C. §§ 271(c)(2)(B)(i) and (ii).


4.
Whether BA-MA’s position on its obligation to offer UNE combinations and the UNE platform is consistent with the requirements of item numbers (ii), (iv), (v), and (vi) of the Section 271 competitive checklist (47 U.S.C. §§ 271(c)(2)(B)(ii), (iv), (v), and (vi)) and with the requirements of the Supreme Court’s decision in AT&T Corp. v. Iowa Utilities Board, ___ U.S. ___, 119 S.Ct. 721, 736-38 (1999).


5.
Whether BA-MA has complied with the FCC’s collocation requirements (In the Matters of Deployment of Wireline Services Offering Advanced Telecommunications Capability, First Report and Order and Further Notice of Proposed Rulemaking, CC Docket No. 98-147, FCC 99-48 (rel. March 31, 1999)) and thus has satisfied item numbers (i) and (ii) of the Section 271 competitive checklist.  47 U.S.C. §§ 271(c)(2)(B)(i) and (ii).

Suggested Issue Groupings for Consideration at the Technical Sessions and Panel Hearings:


(1)
Provisioning of UNEs and UNE combinations, including the UNE platform.


(2)
OSS.


(3)
Collocation.


(4)
Performance Standards and Remedies.

�/	See Compliance Filing of Bell Atlantic-Massachusetts Pursuant to Section 271 of the Telecommunications Act of 1996, Case No. 99-271 (filed May 24, 1999) (“Compliance Filing”).


�/	47 U.S.C. § 271.


�/	47 U.S.C. § 251, 271.


�/	In the Matter of Consolidated Petitions of New England Telephone and Telegraph Company d/b/a Bell Atlantic-Massachusetts, Teleport Communications Group, Inc., et al., Pursuant to Section 252(b) of the Telecommunications Act of 1996, for Arbitration of Interconnection Agreements Between Bell Atlantic-Massachusetts and the Aforementioned Companies, Docket Nos. D.P.U./D.T.E. 96-73/74, 96-75, 96-80/81, 96-83, 96-94, Phase 3 (Dec. 4, 1996) (“Consolidated Arbitrations Phase 3 Order”) at Exhibit 10, Book 1.


�/	See, e.g., Compliance Filing, Affidavit of Paula L. Brown on Behalf of BA-MA, Case No. 99-271 (filed May 24, 1999) at ¶¶ 17 (operations trial provisioning of UNEs and OSS third party testing in New York) and 22 (UNE-P); Compliance Filing, Affidavit of John C. Howard on Behalf of BA-MA, Case No. 99-271 (filed May 24, 1999) at ¶¶ 14, n. 7 (two-way measured trunks); Compliance Filing, Affidavit of Stuart Miller on Behalf of BA-MA, Case No. 99-271 (filed May 24, 1999) at ¶¶ 75 (current KPMG Peat Marwick exceptions to New York testing) and 76 (third party testing for Massachusetts); Compliance Filing, Affidavit of Amy Stern on Behalf of BA-MA, Case No. 99-271 (filed May 24, 1999) at ¶¶ 12 (collocation) and 91, n. 40 (provisioning of UNEs to CLECs).


�/	See Application of Ameritech Michigan Pursuant to Section 271 of the Communications Act of 1934, as Amended, to Provide In-Region, InterLATA Services in Michigan, CC Docket No. 97-137, Memorandum Opinion and Order, FCC 97-298 (rel. Aug. 19, 1997) at ¶ 55.


�/	See AT&T Corp. v. Iowa Utilities Board, ___ U.S. ___, 119 S.Ct. 721, 736-38 (1999) (upholding 47 C.F.R. § 51.315(b)).


�/	See In the Matter of Consolidated Petitions of New England Telephone and Telegraph Company d/b/a Bell Atlantic-Massachusetts, Teleport Communications Group, Inc., et al., Pursuant to Section 252(b) of the Telecommunications Act of 1996, for Arbitration of Interconnection Agreements Between Bell Atlantic-Massachusetts and the Aforementioned Companies, Docket Nos. D.P.U./D.T.E. 96-73/74, 96-75, 96-80/81, 96-83, 96-94, Phase 4-J (Mar. 19, 1999) (“Consolidated Arbitrations”) at 9-10.


�/	Compliance Filing, Brown Affidavit at ¶¶ 21-22. 


�/	Id. at ¶ 22.


�/	47 U.S.C. §§ 271(c)(2)(B)(iv)-(x) (requiring ILECs to provide loops, transport, switching, directory assistance and operator services, and database and associated signaling).


�/	Id.


�/	See 47 C.F.R. § 51.313(c).


�/	See 47 U.S.C. § 251(d)(2).


�/	Letter from Edward D. Young, III, Sr. Vice President and General Counsel, Bell Atlantic, to Lawrence Strickling, Chief, FCC Common Carrier Bureau (Feb. 8, 1999).


�/	Letter from Edward D. Young, III, Sr. Vice President and General Counsel, Bell Atlantic, to Lawrence Strickling, Chief, FCC Common Carrier Bureau (Mar. 25, 1999).


�/	Any reasonable reading of Section 251(d)(2) also would dictate that ILECs must provide competitors with at least the original seven network elements on the FCC’s mandatory list.  The Department need not reach this point here, however.


�/	47 U.S.C. §§ 271(c)(2)(B)(iv) (loops), (v) (transport), and (vi) (switching).


�/	Compliance Filing, Stern Affidavit at ¶ 12.


�/	See In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, First Report and Order, FCC 99-48 (rel. Mar. 31, 1999) at ¶ 42 (”FCC Collocation Order”).


�/	See id.


�/	See id. at ¶ 43.


�/	See id. at ¶ 49.


�/	See id. at ¶ 57.


�/	See id. at ¶ 60.


�/	Miller Affidavit at ¶ 76.


�/	Id..


�/	Id.


�/	KPMG Peat Marwick, Final Report (DRAFT), “Live CLEC Functional Evaluation (POP 3) (issued Apr. 15, 1999) at IV-29.


�/	See id. at IV-18 to IV-27.


�/	See id.


�/	See, e.g., id. at IV-20 (P3-09); IV-24 (P3-22); IV-25 (P3-24); IV-26 (P3-28 and P3-30). 


�/	See id.


�/	See Consolidated Arbitrations Phase 3 Order at Exhibit 10, Book 1.


�/	See Letter from Robert J. Aumoth and Edward A. Yorkgitis, Counsel for CompTel, to Michael Pryor, Policy and Program Planning Division, Common Carrier Bureau, FCC, CC Docket Nos. 96-98 and 98-121 (dated June 4, 1999).


�/	See Compliance Filing, Affidavit of Kenneth L. Garbarino on Behalf of BA-MA, Case No. 99-271 (filed May 24, 1999) at ¶ 23.


�/	Id.  Similarly, BA-MA dismisses its failures to meet the Department’s 4.0-second differential standard in Preordering transaction measurements, stating that these failures have been “inconsequential.”  Garbarino Affidavit at ¶  11.


�/	See id.
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