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March 4, 1999�PRIVATE ��





BY HAND DELIVERY





Debra Renner


Acting Secretary to the Commission


State of New York, Public Service Commission


Three Empire State Plaza


Albany, NY   12223





	Re:	Petition of New York Telephone Company for Approval of its Statement of Generally Available Terms and Conditions Pursuant to Section 252 of the Telecommunications Act of 1996 and Draft Filing of Petition for InterLATA Entry Pursuant to Section 271 of the Telecommunications Act of 1996, Case No. 97-C-0271





Dear Ms. Renner:





	The Competitive Telecommunications Association and America=s Carriers Telecommunication Association (ACompTel/ACTA@), �/ by its attorneys, hereby file this response to the Staff=s February 22, 1999, request for comments in the above-referenced proceeding.  


	As instructed by Staff, this filing identifies and details the major issues negatively affecting the ability of CompTel/ACTA members to compete in New York.  Because CompTel/ACTA is an industry association, this filing is not a comprehensive list of each of the obstacles faced by its many members, nor is it intended to be a detailed catalogue of operational and other problems they have experienced.  We assume that many CLECs, including many CompTel/ACTA members, will be filing individual statements that will identify issues in addition to those raised by CompTel/ACTA generally.  


	CompTel/ACTA=s filing focuses on the following key issues:  (1) availability of unbundled network elements (AUNEs@) and combinations of elements, (2) the Federal Communications Commission=s (AFCC=s@) Apick and choose@ rule, (3) operations support systems (AOSS@), (4) collocation, and (5) geographic deaveraging of UNE rates.  


The Availability of Network Elements and Combinations


	1.  Availability of Network Elements.  Bell Atlantic-New York (ABA-NY@) has agreed to Amake available each of the individual network elements defined in the now-vacated FCC rules and our existing interconnection agreements@ during the pendency of the Supreme Court remand proceeding �/ to define mandatory network elements. �/  BA-NY also is required to provide all but two of these elements under the competitive checklist of Section 271 of the Act, 47 U.S.C. ' 271(c)(2)(B). �/  One of the other elements, operations support systems (OSS), must be provided under the FCC=s other rules whether or not OSS is itself deemed a network element. �/  The other element, the NID, is a part of the loop, which is a listed network element under Section 271. 


	Thus, BA-NY has no legal justification for denying competitors access to any of the original network elements.  Failure to make any of these network elements available to requesting carriers would negatively affect the ability of competitors to provide competing service in New York.  CompTel/ACTA=s members require access to those elements without geographic or other restrictions.  


	2.  Availability of Network Element Combinations (UNE-P).  Despite its promises to the FCC, and despite the law on network element availability just discussed, BA-NY apparently intends to continue to impose duration, service, facility, customer class, and geographic restrictions on a carrier=s right to obtain access to network elements when they are combined in BA-NY=s network -- that is, when requesting carriers seek to purchase the network element Aplatform.@ �/  Each of these restrictions is unlawful, and each harms competitors= ability to provide competing service in New York.  These restrictions include:


�
	�seq level0 \h \r0 ��seq level1 \h \r0 ��seq level2 \h \r0 ��seq level3 \h \r0 ��seq level4 \h \r0 ��seq level5 \h \r0 ��seq level6 \h \r0 ��seq level7 \h \r0 �C.	Lack of access to combined elements to serve business customers in New York City end offices where two or more collocators are present.  


	C.	Limitations on use of combined elements to provide services other than POTS and basic rate ISDN.


	C.	Imposition of Aglue charges@ on combinations of elements. 


	C.	The platform is unavailable after 4-6 years.


	Because BA-NY is required under FCC rule 315(b) to provide access to combinations of elements, it cannot lawfully impose any of the above restrictions and charges on network elements when they are combined in BA-NY=s network. �/  The Supreme Court expressly upheld not only the FCC rule forbidding an ILEC to separate combinations of network elements before leasing them to a competitor, �/ but also the FCC rule stating that a CLEC need not own facilities in order to purchase network elements. �/  These rules -- and the Supreme Court=s holdings -- are clear and unequivocal.  


	BA-NY=s continued imposition of restrictions on these combinations is an unlawful attempt to choose the services, customers, and locations where it will face competition.  BA-NY=s failure to remove these restrictions on the UNE platform is harming the ability of competitors to provide broad-based competing local exchange service to business and residential customers in New York.  In continuing to impose the restrictions, BA-NY (1) fails to satisfy the requirements of Section 271, (2) is in direct and current violation of Section 251(c)(3) of the 1996 Act, (3) is in violation of Section 315(b) of the FCC=s rules, and (4) is in violation of the Supreme Court=s decision. 


	3.  Availability of Extended Link.  CompTel/ACTA=s members also would be negatively affected if they were denied access to Aextended link@ under Section 251(c)(3).  Extended link is a combination of loop and transport facilities that is essential to enable competitors to employ their own switches to serve customers located in a distant central office.  BA-NY also imposes unlawful restrictions on the use of extended link, limiting it, for example, to low-speed services.  These restrictions also harm CompTel/ACTA members= ability to compete. 


�
The FCC=s APick and Choose@ Rule


	The Supreme Court expressly reinstated the FCC=s Apick and choose@ rule, which implements Section 252(i) of the 1996 Act and requires ILECs, such as BA-NY, to Amake available to any requesting telecommunications carrier any individual interconnection, service, or network element arrangement@ contained in any approved interconnection agreement with the ILEC Aupon the same rates, terms, and conditions as those provided in the agreement.@ �/  


	Any BA-NY attempt to limit a carrier=s ability to exercise its rights under this rule would violate the Supreme Court=s holding and thwart the purposes of Section 252(i), which are to promote maximum competitive entry and ensure entry by all competitors on equal terms and conditions.  For example, BA-NY should not be permitted to insist that competitors adopt entire sections of interconnection agreements, or that they take other terms and conditions in addition to the desired provision.  BA-NY must also not be permitted to limit which agreements are subject to pick and choose, or to otherwise delay exercise of CLECs= pick and choose rights.  Such restrictions on pick and choose would negatively affect CompTel/ACTA members= ability to compete.  


	Many CompTel/ACTA members are new entrants and smaller carriers that lack the resources to engage in protracted negotiations and arbitrations.  BA-NY=s refusal to acknowledge and comply with its duties under the pick and choose rule would constitute a failure to negotiate in good faith, in violation of Section 251(c)(1) of the Act.


Operations Support Systems 


	KPMG Peat Marwick has identified a number of areas (Aexceptions@) in which BA-NY has failed, in the third party OSS test, to provide OSS at parity with the OSS utilized by BA-NY and its affiliates. �/  Problems identified by KPMG, a neutral third party, must be corrected and retested, or competitors will be negatively affected in their ability to compete with BA-NY.  These deficiencies should be corrected as part of the test, moreover, with end to end testing performed at the conclusion of the test.  Without access to nondiscriminatory OSS, competitors will be at a competitive disadvantage vis-a-vis BA-NY, by definition.  BA-NY also cannot satisfy the requirements of either Section 251 or Section 271 of the Act until it can demonstrate that it has corrected each of the deficiencies identified by KPMG.   


	Competitors also will be negatively affected if BA-NY does not provide the Commission with at least four months of data from actual commercial usage following successful completion of a third party test.  Such data is needed to ensure that the OSS BA-NY provides to competitors is actually equal in quality to the OSS it provides to itself when service is provided to real customers, over live lines, at commercial volumes.  This data should also show that the OSS BA-NY provides to competitors is operable for both large and small carriers at parity with BA-NY=s OSS.  Without such a demonstration, CompTel/ACTA=s members -- which range from large to small CLECs -- will be harmed in their ability to compete with BA-NY in the provision of competitive local exchange service.  


Collocation


	The collocation methods offered by BA-NY fall short of the nondiscrimination standards of the Act. �/  Specifically, BA-NY=s collocation methods impose on competitors unnecessary costs, delays, and maintenance problems that BA-NY does not itself experience or incur when offering services to its own end users. �/  CLECs in New York will be harmed in their ability to compete if they are forced by BA-NY to collocate only using BA-NY=s proposed methods. 


Geographic Deaveraging


	Competitors will be harmed in their ability to compete in New York if the UNE rates are not deaveraged as required by the FCC=s rules.  The Supreme Court has upheld the FCC=s authority to establish pricing rules, which are binding on state commissions.  The FCC has required that three zones be established for UNE rates. �/  BA-NY=s UNE rates are for only two zones.  Proper pricing of UNE rates, including deaveraging, is essential to CLECs= ability to compete.


�
Conclusion


	BA-NY=s failure to comply, as discussed above, with its obligations under the 1996 Act, the FCC=s rules, and the Supreme Court=s decision in AT&T Corp. v. Iowa Utilities Board, �/ harms the ability of CLECs to compete in New York and will prevent the development of broad-based competition for business and residential customers in New York.  


						Respectfully submitted,














Carol Ann Bischoff					Linda L. Oliver


Executive Vice President and			Jennifer A. Purvis


     General Counsel


The Competitive Telecommunications		Counsel for CompTel/ACTA


     Association and America=s


     Carriers Telecommunication 


     Association (CompTel/ACTA)				


1900 M Street, N.W., Suite 800


Washington, D.C.  10036


Phone:  (202) 296-6650








cc:	Honorable Eleanor Stein		Peter McGowan


	Honorable Judith A. Lee		Penny Rubin


	Honorable Jaclyn A. Brilling	Donald Russell


	Janet H. Deixler			Deborah Maisel


	Andrew M. Klein			Frances Marshall


	Lawrence G. Malone		All Parties


	Dan Martin


�/	CompTel and ACTA combined their memberships in early 1999.


�/	AT&T Corp. v. Iowa Utilities Board, Nos. 97-826, 97-829, 97-830, 97-831, 91-1075, 97-1087, 97-1099, and 91-1141, slip op. (U.S. Jan. 25, 1999), at 20.


�/	See Letter from Edward D. Young, III, Sr. Vice President and General Counsel, Bell Atlantic, to Lawrence Strickling, Chief, FCC Common Carrier Bureau, February 8, 1999. 


�/	See CompTel/ACTA Memorandum of Law (filed March 4, 1999), Case Nos. 98-C-0690, 95-C-0657, at 7.


�/	Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report and Order, 11 FCC Rcd 15499, 15763, para. 517.15763-64, para. 518 (ALocal Competition Order@), vacated in part sub nom. Iowa Utilities Board v. FCC, 120 F.3d 753 (8th Cir. 1997), rev=d in part and remanded in part sub nom. AT&T Corp, Nos. 97-826, et al., slip op.


�/	See Letter from Bell Atlantic-New York (BA-NY) to the Hon. Debra Renner, Acting Secretary, New York State Public Service Commission, February 19, 1999, in Cases 98-C-0690, et al., at 8 (A@[u]ntil a revised set of elements is determined by the FCC on remand, there is no UNE combination requirement under the FCC=s rules.@)  See also Pre-Filing Statement of Bell Atlantic-NY , April 6, 1998, in Case No. 97-0271, at 8-11 (listing restrictions on elements); New York Telephone Tariffs PSC Nos. 914, 916, revisions filed Jan. 26, 1999 (also listing restrictions).


�/	47 C.F.R. ' 51.315(b).


�/	AT&T Corp., Nos. 97-826, et al., slip op. at 25-26, referencing 47 C.F.R. ' 51.315(b).


�/	AT&T Corp., Nos. 97-826, et al., slip op. at 25, citing Local Competition Order at paras. 328-340.


�/	AT&T Corp., Nos. 97-826, et al., slip op. at 28-29, quoting and citing 47 C.F.R. ' 51.809.


�/	Posted on the Internet at:   <www.dps.state.ny.us/tel271.htm#except>.


�/	47 U.S.C. ''  251(c)(3), 251(c)(6).


�/	CompTel Reply Brief on Exceptions (filed Aug. 31, 1998), Case Nos. 98-C-0690, 95-C-0657, at 2-3, 5-11.


�/	47 C.F.R. ' 51.507(f).


�/	AT&T Corp., Nos. 97-826, et al., slip op.
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