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I, Carol A. Chapman, being of lawful age and duly sworn upon my oath, do hereby depose and state as follows:

PROFESSIONAL EXPERIENCE

1. My name is Carol Chapman.  I am employed as Area Manager-Product Management-Industry Markets for Southwestern Bell Telephone Company (“SWBT”).  In that position, I am responsible for researching, formulating and communicating SWBT’s policy regarding the provision of Unbundled Network Elements (“UNEs”) used for advanced services to Competitive Local Exchange Carrier customers (“CLECs”).  I took my current position in September 1999.  Prior to that time, my job responsibilities included developing and writing the methods and procedures used by SWBT employees to process CLECs’ loop qualification and DSL‑capable loop service requests.

EXECUTIVE SUMMARY

2. This affidavit responds to allegations made by data CLECs and relied on by the Department of Justice ("DOJ") concerning SWBT’s provisioning of xDSL-capable loops.  While these commenters raise a scattershot of issues, they do share a couple of common motifs.  First, many of the complaints made by commenters involve ordering, provisioning, and data-availability issues that have long since been resolved by SWBT in collaboration with the Texas Public Utility Commission.  Other CLEC claims are hypocritical, criticizing SWBT for adhering to the very processes that the same CLECs had advocated and to which SWBT agreed at the CLECs’ behest.  To cite but one of the many examples discussed in this Affidavit, Covad orders some of its loops on an “as is” basis, without conditioning, and then complains that SWBT delivers a loop that will not function without conditioning.  Covad conveniently fails to mention its role (in the Texas PUC’s DSL Arbitration) in obtaining SWBT’s commitment to perform loop conditioning on behalf of CLECs only when specifically requested to do so.

3. Beyond the general explanation that SWBT’s systems, processes and procedures have changed markedly since October and November of 1999, where the data CLECs’ focus remains rooted, I will demonstrate that SWBT repeatedly has acted to expedite competition in the Texas market for DSL products.  SWBT entered into interim agreements with Rhythms and Covad, allowing them to begin provisioning service eight months before the Texas PUC approved their formal interconnection agreements.  Likewise, SWBT provided cooperative acceptance testing well before it was under any contractual or legal obligation to do so, and SWBT has gone out of its way to perform work-arounds to enable CLECs to offer their chosen IDSL technology over ISDN BRI loops.  Because industry standard ISDN loops cannot always carry IDSL service, SWBT has redesigned and reassigned loops on its own initiative, even though its performance on relevant measures has suffered as a result.  In each instance, SWBT has acted outside of its contractual obligations in order to assist CLECs in providing DSL service.

4. The remainder of my Affidavit directly responds to CLEC misstatements and distortions, which unfortunately pervade the comments submitted by the data CLECs.  I explain that SWBT has worked with Covad and NorthPoint to reconcile SWBT performance data, including the exclusion of orders that fell outside of a performance measurement’s business rules, and that Rhythms refused to participate in these efforts, contrary to a Texas PUC directive.  I reiterate the fact that SWBT does not use a spectrum or binder group management system, and correct CLEC claims that SWBT has rejected orders because of SWBT-imposed limits on loop length.  I additionally show that SWBT’s policies permit CLECs to deploy any xDSL technology over an xDSL capable loop, whether or not they are compatible with industry standards, and I discuss the TELRIC-based nature of SWBT’s interim xDSL loop prices.  I go on to establish that CLECs and SBC’s retail operations have identical access to all of the loop make-up information contained in SWBT’s databases, and prove that CLEC allegations of special access are completely unfounded.  Whenever necessary, I explain SWBT’s pre-ordering and ordering systems in order to correct CLEC mischaracterizations.  When read in conjunction with my original affidavit, I demonstrate unequivocally that SWBT provides CLECs non-discriminatory access in the pre-ordering, ordering, and provisioning of xDSL-capable loops.

SWBT HAS FOSTERED COMPETITION IN THE DSL MARKETPLACE

5. The DOJ and the data CLECs have raised concerns regarding xDSL provisioning in their comments on and evaluation of SWBT’s performance in Texas.  Although a cursory review of some of the performance data indicates that further analysis may be appropriate, a thorough evaluation of the facts and circumstances surrounding the data leads to the conclusion that SWBT provides non-discriminatory service to CLECs.  Such an evaluation will also illustrate that SWBT has worked with individual CLECs to provide services that go beyond SWBT’s specific contractual obligations in order to assist that CLEC in providing a desired service to the CLEC’s end-user customers.  Moreover, SWBT has undertaken such extra-contractual efforts even when the additional work has harmed SWBT's ability to meet certain performance measurement requirements.  Since performance measurements are but a means to promote the goal of fostering competition in the local marketplace, SWBT’s actions complement the performance data in telling the story of non-discriminatory access to xDSL services.  In addition to filling in this background picture, this affidavit will address some of the specific assertions made by the DOJ and CLECs based on their (mis)interpretation of SWBT’s performance data. The Dysart and Conway reply affidavits will also address performance data issues related to the provisioning of xDSL.

CLEC Entry Into Texas Has Been Timely
6. The comments of Covad and Rhythms notwithstanding, CLEC entry into the DSL marketplace in Texas has not been delayed by actions of SWBT.  As the Declaration of Covad's Mr. Goodpastor makes clear, Covad commenced service in August, 1999(Goodpastor Decl. ¶ 4).  This entry came as the result of the parties’ interim interconnection agreement, signed on May 27, 1999, (See Attachment A, copies of the interim agreements reached with Covad and Rhythms (then known as ACI), respectively).  The consummation of these agreements actually hastened DSL CLECs' entry into the Texas market.  Had the April arbitration hearing not been continued for six weeks, the standard Texas PUC arbitration proceedings – including a post-hearing briefing schedule, formal Texas PUC review, and the subsequent finalization of contract language – would have pushed CLEC entry back by two months in all likelihood.  (Indeed, the time between the November 30, 1999 issuance of the Arbitration Award and the February 9, 2000, final Texas PUC Order approving the parties' Interconnection Agreements was in excess of two months.  The gap between the June hearing and the issuance of the Arbitration Award was more than five months).  As a result, the only fair inference is that the interim agreements worked to shorten dramatically the period of time before CLECs commenced provision of DSL services in Texas.  

SWBT Cooperation With CLECs Has Exceeded Contractual Requirements

7. CLECs like to suggest that SWBT hides behind contractual language and legal requirements in its dealings with CLECs.  In fact, SWBT has facilitated CLEC competition in ways required neither by law nor by SWBT’s contractual obligations.  A good example is cooperative acceptance testing.

8. The DOJ, relying on the Rhythms Lopez/Baros affidavit, inaccurately states that SWBT “refused to engage in acceptance testing for DSL loops, although ordered by the Texas PUC to do so.”
 (Lopez/Baros Aff. ¶ 22). This is not true.

9. First, SWBT has provided cooperative acceptance testing to Covad Communications Co. (“Covad”) and NorthPoint Communications (“NorthPoint”) in Texas since the fall of 1999, as explained more fully in the affidavit of Timothy D. Swearingin, appended as Attachment B.  SWBT has been willing to make similar arrangements with Rhythms.

10. Second, the Texas PUC has not ordered SWBT to offer cooperative acceptance testing. SWBT provides it voluntarily.  (Indeed, not even the Rhythms Lopez/Baros affidavit purportedly relied upon by the DOJ alleges that testing has been ordered, the DOJ’s statements notwithstanding (Id ¶ 22.)). Rather, Lopez/Baros assert that SWBT refused to provide cooperative testing because the terms and conditions for such testing were not contained in the parties’ interim agreement. (Id ¶ 6).  The Lopez/Baros assertion is both false and inexplicable; SWBT has been engaged in cooperative testing since the fall of 1999, as explained above.

11. Not only is Rhythms mistaken in its statements, but its own actions belie the allegations leveled at SWBT.  The fact is that Rhythms chose not to incorporate terms for cooperative acceptance testing into its Texas Interconnection Agreement.  This stands in marked contrast to Covad’s Texas Interconnection Agreement, which devotes three pages of contractual terms that serve to formalize SWBT’s past practice  (Attachment C at section 7).  These terms are available to all other data CLECs, and SWBT is willing to incorporate these acceptance testing terms in the DSL attachment to the T2A.  Rhythms attempt to cry foul is simply disingenuous.  The Interconnection Agreement submitted by Rhythms has been approved by the Texas PUC and Rhythms’ attorney has filed an affidavit stating that the agreement is non-discriminatory and is in the public interest. (See Attachment D). 

SWBT’s Provisioning of BRI Loops Also Reflects SWBT’s Efforts to Foster Competition

12. SWBT's efforts to work through CLECs' problems with their IDSL service not only demonstrates SWBT's cooperative spirit, but also shows how such competition-enhancing efforts actually can be used against SWBT in the context of performance measures.

13. SWBT has received great criticism for its performance on measures gauging SWBT’s provisioning of BRI loops for IDSL.  In fact, SWBT has gone beyond its contractual obligations to satisfy customer demands. SWBT has methods in place for the ordering and provisioning of industry standard BRI loops that have been acceptable to CLECs in the past. At the request of various CLECs, however, SWBT has taken affirmative steps beyond these normal processes to facilitate the data CLECs’ unique provisioning needs for IDSL.

14. As CLECs began to use a larger percentage of SWBT’s BRI loops for IDSL services in September and October 1999, it became apparent that the forms of IDSL being deployed by data CLECs could not always be deployed successfully over the standard BRI loop (2-wire digital loop).  In many cases, although SWBT provisioned a BRI loop designed to industry standards, data CLECs nevertheless were unable to achieve the level of performance desired for their IDSL 144 Kbps service.  This occurs when CLECs attempt to utilize the maximum bandwidth of 144 Kbps to provide to the end user a service identified by the CLEC as IDSL.  Although the CLEC will be successful some of the time, there are specific standard option settings and slot assignments for BRI loops that will inhibit this 144 Kbps signal.
15. An example of the requirements specific to this IDSL 144K signal can be found in the BRI loops provisioned on the DISC* S pair gain system.  Card slots 1-4 on these systems support true ISDN signals but inhibit the 144 Kbps IDSL signal.
16. In response to this problem, CLECs are working with their vendors to investigate possible equipment changes.

17. In the meantime, SWBT has gone out of its way to accommodate the CLECs by using work-arounds on an order-by-order basis.  In an effort to ensure that CLECs can provide the desired service to their end users, SWBT has been redesigning and reassigning BRI loops to allow CLECs to meet their customers’ performance expectations.  Although SWBT could simply complete the order for an industry standard BRI loop (and do no more than its legal and contractual obligations), it has not done so.  Instead, in cases where a SWBT technician has realized prior to the completion of a given order that the loop would not meet the CLEC’s needs, (although correctly provisioned), SWBT has performed the necessary work-arounds prior to completing that order.  SWBT’s efforts, as would be expected, have negatively impacted SWBT’s PM 58 (“Percent SWBT Caused Missed Due Dates [for BRI Loops]”).  Nonetheless, SWBT’s proactive behavior provides the CLEC with a usable loop sooner than if SWBT had merely completed the BRI loop order and then waited for the CLEC to identify its concerns before beginning the modifications.  Yet the commenting CLECs seek to penalize SWBT because it took the time to deliver a functional loop.

18. The CLECs’ technical difficulties with IDSL also cause SWBT to receive a comparatively high number of trouble reports for BRI loops.  Again, these additional trouble reports are caused by the inability of the CLEC’s chosen technology to perform as desired on an industry standard BRI loop.  In these cases, SWBT has again been performing work-arounds that redesign and reassign loops to enable the CLEC to obtain the desired service.  These additional trouble reports, which are not caused by any failure on SWBT’s part, have a detrimental impact on PM 59 (“Percent [Installation Trouble] Reports”), PM 65 (“Trouble Report Rate [For BRI Loops]”), and PM 67 (“Mean Time to Restore (hours) – Dispatch”).

19. This situation is caused by the fact that the IDSL technologies employed by data CLECs have more restrictive facility assignment criteria than the standard BRI loop.  Because these industry standard loops may not support the CLEC’s deployment of IDSL when assigned to certain channels normally used for a BRI loop, the available facilities are more limited.  This has a cumulative effect when numerous services are provisioned in a single area, as the number of channels available for IDSL service shrink.  The loops used for this form of IDSL will take up the channels that will support it and leave open channels that support a standard BRI loop or ISDN service.  Because standard ISDN service does not face this problem of dwindling open channels, there are greater facilities available for ISDN than for IDSL service, resulting in unequal results for PM 60 (“Percent Missed Due Dates Due To Lack of Facilities”).

20. SWBT has requested that the affected CLECs provide design specifications so that SWBT can develop a new UNE loop offering more suited to the flavor of IDSL that CLECs intend to provide.  To date, SWBT has not received these specifications from the CLECs and, accordingly, has been unable to develop this new loop offering.  SWBT has committed to continue these work-around methods on an interim basis, but cannot continue them indefinitely, as they require much more work for SWBT and seriously impact its ability to meet performance measures.  NorthPoint references SWBT’s request for new loop specifications as well as SWBT’s commitment to continue to provide work-arounds on an interim basis in Attachment 1 of the Affidavit of Jessica Lewandowski.

21. From the comments filed in this proceeding, it is clear that SWBT's willingness to creatively resolve some CLECs' operational problems has been viewed by many of those same CLECs' regulatory and legal personnel as evidence of a failing by SWBT.  The Commission should recognize that the circumstances of interconnection will often result in some Incumbent Local Exchange Carrier ("ILEC") actions not fitting within every performance measure, and that penalizing an ILEC for seeking to solve a problem at the expense of meeting a performance measure is bad public policy.  In other words, many problems can be resolved by operational employees working through a problem, even though such laudable, competition-enhancing efforts may take more time than a performance measure allows.  To place performance measures above resolving specific, short-term operational concerns will chill any creativity at the operational level, leaving both ILECs and CLECs with only the regulatory process to resolve issues. In my opinion, such a rigid emphasis can only delay problem resolution.

Some CLECs Have Created a False Impression

22. Covad, NorthPoint and Rhythms criticize SWBT's data on the ordering of xDSL-capable loops, yet ignore or de-emphasize their own roles in the November, 1999, data reconciliation before the Texas PUC.  Attachment E is a November 5, 1999, memo issued by the Texas PUC staff in Project 16251 requesting that the three CLECs and SWBT work together to reconcile performance data, for purposes of the PUC's analysis.  Covad and NorthPoint stipulated to the submitted data, while Rhythms employee Ann Lopez never made herself available for this process.  Ms. Lopez nonetheless serves as an affiant in Rhythms' pending filing before the FCC.  Attachment F is a copy of a series of emails that documents SWBT's repeated but unsuccessful efforts to engage Ms. Lopez, and demonstrates that Rhythms ignored the Texas PUC's November 5, 1999, directive.
  These stipulations and the filing of the Rhythms data, absent the CLEC confidential data, are contained in Attachments G (Covad), H (Northpoint) and I (Rhythms).

23. It is unfair for Rhythms to contest SWBT's submitted data when it refused to make its employees available to review the data submitted to the Texas PUC.  The unfairness is compounded by the fact that Rhythms relies greatly on an affidavit filed by Ms. Lopez—the same person who rebuffed SWBT's attempt to work through the reported data.

24. With regard to Covad's assertions that SWBT's data is incomplete, its own affiant/lawyer Christopher Goodpastor agreed during the stipulation process that data frequently had to be excluded from analysis, for a variety of reasons.  The type of data excluded is set forth in the declaration of Covad's Mr. Smith, (Smith Decl. ¶¶ 27-29).  While the stipulated data was related to the loop qualification process, Covad's willingness to exclude some data illustrates Covad's view (at that time) that not all data should be considered when assessing SWBT's performance.  This is explained in the letter agreed to by Covad's affiant/lawyer, Mr. Goodpastor, appended as Attachment J.

25. NorthPoint also submitted reconciled data to the Texas PUC that its affiant/lawyer Christine Mailloux agreed was "an accurate recapitulation of pre-ordering and ordering requests made by NorthPoint."

26. Despite Covad’s and NorthPoint's submission of reconciled data—and Rhythms refusal to do so—the three DSL CLECs submitted different data, much of which could have been addressed by the Texas PUC in the November/December timeframe had it been submitted at that time.  While SWBT's Mr. Dysart will address the details of data submissions, it is clear to me that Covad, NorthPoint and Rhythms have attempted to mislead the Commission as to the extent of the Texas PUC's review of performance data by in effect ignoring the reconciliation process in which the CLECs' own affiants either participated or were asked to participate.  This has left a false impression of the process in Texas.

27. In addition, Covad's Mr. Goodpastor has misstated facts in a number of other contexts as well.  Limitations of time prevent me from addressing each misstatement, although one in particular must be noted.  Mr. Goodpastor states that during Texas PUC Dockets 20226 and 20272 (the "Arbitration"), SWBT released 63 pages of documents to Covad prior to the first hearing in April, 1999.(Goodpastor Decl. ¶ 16). This is wrong, as explained more fully in the attached affidavit of Sharon Collier, the SWBT Docket Manager for the Arbitration (Attachment K).  As she states, SWBT turned over more than 2,000 pages of documents, as Mr. Goodpastor's local outside counsel and Covad's Associate General Counsel Bernard Chao could well attest.

SWBT HAS FUNDAMENTALLY CHANGED MANY OF ITS POSITIONS AS A RESULT OF THE TEXAS RHYTHMS/COVAD ARBITRATION AWARD

28. As indicated in many of the CLEC reply comments, the terms of the Texas Arbitration Award (“Award”) are an integral part of SWBT’s xDSL offering in Texas.  SWBT and the Texas PUC anticipated the importance of this Arbitration to CLECs generally and provided that most of its terms would be incorporated into the T2A, where they would be available to all other CLECs.  SWBT’s Interconnection Agreements with Rhythms and Covad have each been approved by the Texas PUC, and SWBT is abiding by the terms of those agreements.  Similarly, CLECs can opt into these agreements consistent with 'Most Favored Nation' principles.  Although CLECs have raised concerns of a possible appeal, SWBT has reevaluated its current xDSL offerings and has freely agreed to the vast majority of the provisions of the Award and is incorporating these provisions into its 13-state generic agreement.  An appeal remains possible for other provisions of the Award, however.

SWBT’s xDSL Loop Offerings

29. SWBT’s xDSL offering prior to the Award used a separate loop type for each of the available spectrum management classes.  SWBT employed the separate loop types primarily for inventory purposes.  Consistent with the terms of the Award, a separate loop will not be required for each of the spectrum management classes; however, the CLEC is still required to provide the PSD information and this information is inventoried.  This approach was approved in the Award and accomplishes SWBT’s goal of maintaining an accurate inventory of the advanced services present on the network while providing CLECs with less complicated loop definitions.  By maintaining an inventory of these advanced services, SWBT is able to return this information to requesting xDSL providers.  The number and type of advanced services present on the network can be a determining factor when an xDSL provider is evaluating the type of service that could be offered a particular end user.

30. After evaluating the logic behind the Award, SWBT is currently modifying its negotiated generic contract offering to incorporate broader xDSL loop definitions.

31. SWBT’s generic xDSL offering was not limited to ADSL at the time the Award was issued and did not impose any limitations on transmission speeds.  In fact, SWBT’s generic xDSL offering already had provisions that allowed CLECs to deploy any xDSL technology presumed acceptable for deployment as well as provisions for technologies that had not yet been presumed acceptable for deployment under the current FCC guidelines or industry standards.

32. SWBT’s current processes provide CLECs with all available loop make-up information and then allow the CLEC to determine when conditioning is necessary.  Conditioning will only be performed at the request of the CLEC.  This practice was confirmed by the Award, has been written into SWBT’s Interconnection Agreements with Covad and Rhythms, and will continue.  Prior to the Award, SWBT had processes in place for performing line and station transfers when necessary to provide a copper loop to an end user location previously served by pair gain.  This is another example of SWBT’s willingness to work with CLECs to resolve specific operational problems even though SWBT had no obligation to do so.  This process has since been written into SWBT’s Interconnection Agreements consistent with the Award, and will continue.

33. The indemnification language contained in the Award was adopted directly from theT2A language, to which SWBT had previously agreed.

Spectrum Management

34. SWBT no longer uses Selective Feeder Separation (“SFS”) binder group administration, does not segregate xDSL technologies into designated binder groups and has removed from its systems notations designating such binder groups.  In the event that the Commission or the industry standards-setting body establishes long-term standards, practices, and policies relating to spectrum compatibility and spectrum management that differ from those currently in place, SWBT will comply with those new Commission and/or industry standards, practices and policies.

35. Covad alleges that “SWBT denied the majority of the first several loop orders placed by Covad ‘for disturbers,’” Covad Smith Decl. ¶ 21, and that SWBT’s SFS process is still being used “to delay provisioning of a substantial number of Covad DSL loop orders.” Covad Comments at 8.  Both assertions are incorrect.  First, SWBT does not use the SFS or any other binder group management system.  See Texas PUC Evaluation at 63.  Moreover, the attachment to Mr. Smith’s Declaration that purportedly documents the allegation of loop denial due to disturbers (Exhibit MS-9 to Smith) actually tells a different story: all of the referenced loops were rejected because Covad had requested a loop that complied with industry standards, and the available loop was too long.  In other words, these order rejections have absolutely nothing to do with the SFS process (which assigned loops to certain binder groups based on the specified spectrum management principles).  Even when SFS was in place, SWBT did not reject orders due to lack of availability in a specified binder group.  To my knowledge, no Covad loop request has ever been denied due to SFS.

Operations Support Systems ("OSS") For and Access to Loop Make-up Information

36. SWBT previously asked the Texas PUC to reconsider the timelines for implementing the OSS enhancements specified in the Award.  These issues were being addressed as part of the Plan of Record for Pre-Ordering and Ordering of xDSL and Other Advanced Services (“Plan of Record” or "POR") filed as part of the SBC/Ameritech Merger Order.
  SWBT asked the Texas PUC to apply the timelines established in the Plan of Record to the OSS enhancements required in the Award.  The Texas PUC refused to change the Texas-specific timelines, however.  As a result, SWBT voluntarily adopted OSS enhancement timelines that comply with the Award, in effect conforming the Plan of Record timelines to the Texas requirements.  Of course, SWBT will not appeal these OSS requirements.

37. Some CLECs have suggested that there is something wrong with certain SWBT employees having access to loop make-up information, citing the Award's notation that some members of SWBT’s ADSL Retail Core Team had access to network assignment databases that contain loop make-up information.  What the CLEC comments fail to mention is that these Core Team members were part of network or other organizations and were not part of the retail marketing organization.  These types of employees frequently attended both wholesale and retail product development meetings to ensure that processes and systems were developed to provision new services correctly and at parity for both CLECs and SWBT’s retail operations. In addition, and contrary to Covad’s statement at page 13 of its Comments, SWBT addressed the arbitrators concerns when it filed a reiteration of its policy forbidding the sharing of CLEC proprietary information with SWBT Retail personnel with the Texas PUC on January 14, 2000 (See SWBT'S Notice of Plan to Ensure Competitive Neutrality and Nondiscrimination in the Use of Competitively Relevant Information, Attachment L to this affidavit).

38. The Award also states that a “green, yellow, red” type pre-qualification system is no substitute for actual loop make-up data.  SWBT concurs and has long been providing CLECs with all of the loop make-up information contained anywhere in SWBT’s internal records.  In addition, SWBT has agreed in the Plan of Record to an implementation schedule for providing electronic access to loop make-up information contained in SWBT’s internal electronic databases.  The actual loop make-up information to be provided was determined during collaborative sessions between SBC and interested CLECs, consistent with the SBC/Ameritech Merger Order.

39. The Texas PUC did reconsider the provisions of the Award that required SWBT to catalogue and inventory its loop network, an issue raised by Rhythms.  The PUC determined that this provision was meant to apply only to pre-qualification and clarified this point consistent with SWBT's position.  The PUC has also clarified that SWBT is not required to perform 'blanket' loop qualification for entire geographic areas.

Provisioning Intervals

40. SWBT has evaluated the provisioning intervals provided in the Award, and has decided to incorporate the following intervals into its negotiated generic offering.  A 5 business day interval is available for 1-20 loops when no conditioning is requested.  A 10 business day interval is available for 1-20 loops when conditioning is requested.  These are the same intervals approved by the Texas PUC.

41. SWBT has concerns regarding the 3 business day interval for loop qualification ordered in the Award, however.  SWBT has not been able consistently to meet this interval for either its retail operations or for CLECs.  In any case, SWBT does agree that loop qualification should be provided at parity with SWBT Retail or any data affiliate, and this parity obligation is captured in Performance Measure 57.

Costs, Rates and Prices

42. The Award establishes interim rates for many of the UNE elements related to xDSL.  The Award emphasizes the fact that permanent rates will be TELRIC-based.  Although interim rates can create a minimal amount of uncertainty, the Award recognizes that, “the underlying loop facility used for xDSL services is equivalent to an analog or digital loop.”
  As a result, the TELRIC-based prices for xDSL loops that emerge out of the Arbitration should be very close to the existing TELRIC-based prices for unbundled analog and digital loops that are currently serving as interim rates.

43. While the CLEC commenters express concern about the fact that SWBT has yet to file a cost study, Covad and Rhythms are actually to blame for any delay. Neither Rhythms nor Covad sought permanent rates during their arbitration with SWBT.  See Decision Point List filed on May 28, 1999, attached as Attachment M.  In response to issue 27, Rhythms stated that, “until such time as parties have litigated a specific cost study for xDSL loops, the Commission-approved TELRIC-based cost result for the nearest unbundled loop type should be used as a proxy.”  (p. 62)  Covad agreed.(Id.)  More recently, Covad and Rhythms by joint motion sought a six-week delay in the schedule for filing the relevant xDSL cost studies.  See Motion for Modification of Procedural Schedule filed by Rhythms Links, Inc. and Covad Communications Corp., at 3 (delay in filing cost studies would cause "no harm").  See Attachment N.  As a result, the arbitrators have ordered cost studies be filed on March 15, 15 days later than originally due.  The arguments made in this joint motion are clearly inconsistent with the harm now asserted by Covad from the delay in setting permanent rates.  Covad and Rhythms announced their satisfaction with the interim (TELRIC-based) rates in May of 1999, and later sought to and succeeded in delaying the filing of cost studies.  Because they are in large part responsible for the present lack of permanent rates, neither Covad nor Rhythms now should be heard to claim injury from that absence.

xDSL ORDERING PROCESSES

44. Several CLECs raised issues regarding SWBT’s xDSL ordering process.  As explained in my original affidavit, SWBT offers CLECs more than one way to order xDSL loops, and has explained these processes and procedures in Accessible Letters, in the modified CLEC handbook, and in training sessions.  It is thus remarkable that CLECs criticize SWBT for the absence of procedures that do, in fact, already exist.  For some reason, the complaining CLECs have chosen to use other available procedures.  Accordingly, most of the complaints made by CLECs related to ordering processes are based on outdated or incorrect information.

45. Covad, for example, contends that SWBT requires xDSL orders to be submitted manually. See Covad Smith Decl. ¶ 4.  However, as the documentation Covad itself supplied in support of this statement suggests, SWBT formerly employed the manual processes on a temporary basis while modifying its electronic ordering systems to accept orders for the various “flavors” of xDSL.  As Covad is aware, electronic ordering for xDSL-capable loops has been available since October of 1999  See id. ¶¶ 7 and 9.  In fact, Covad's own comments imply that Covad began placing orders electronically in January of this year.

46.  Covad also contends that SWBT “limits its pre-ordering processes to verification of the end-user’s address and central office,” and that “Covad does not have access to loop make-up information before it submits an order.”  See id. ¶ 11. Again, this is inaccurate.  Many electronic pre-order tools are available to CLECs including SWBT’s pre-qualification tool that allows CLECs to obtain general loop length information.
  CLECs also have the option of requesting detailed loop make-up information on a pre-order basis.
  However, as Covad points out in its comments, Covad has chosen to order loops using SWBT’s “one-step” ordering process.  Covad Comments at 31.

47. Several CLECs complain because their xDSL loop orders have been rejected due to the length or condition of the existing loop.  See Covad Smith Decl. ¶¶ 17-19; Rhythms Lopez-Baros Aff. ¶ 17; NorthPoint Lewandowski Aff. ¶ 26.  Once again, SWBT has systems in place that allow the CLEC to bypass this reject if they choose.  As explained in my original affidavit, CLECs can request either that their order only be provisioned if the loop meets the parameters set by the industry for the Power Spectral Density mask (PSD) they plan to deploy, or that their order be provisioned regardless of whether the loop meets these standards.  SWBT does not reject a loop request based on the length or condition of the loop unless the CLEC has specifically instructed SWBT that it only wants a loop that complies with the designated industry standard.

48. NorthPoint also inaccurately states that SWBT requires CLECs to specify “the service to be delivered, speed, and loop length.”  See Northpoint Lewandowski Aff. ¶ 6. In fact, SWBT simply requires that CLECs indicate the PSD mask corresponding to the spectrum management class of the xDSL service they intend to offer, and this only required when the loop is ordered.

49. Contrary to Rhythms’ claim, order entry processes will not “remain manual for the foreseeable future.”  See Rhythms Comments at 32.  CLECs can submit electronic orders today.  SWBT has also committed to make enhancements for some order flow–through in April of 2000.

50. Concerns are also raised regarding the availability of loop make-up information.  Rhythms references the fact that both this Commission and the Texas PUC require SWBT to provide enhancements to its current OSS that will provide CLECs with electronic access to whatever loop make-up information is available electronically to SWBT.  See Rhythms Comments ¶¶ 21-22.  Since Rhythms filed its comments, SBC has filed an addendum to its POR with the Commission (Chapman Aff. Attachment E), (“POR”) and Attachment P (“addendum to POR”)).  In this addendum, SBC committed to provide electronic access to available loop make-up information contained in its electronic back-end systems, by April 29, 2000.  The information being made available is the type of loop make-up information that was addressed in the UNE Remand Order
 and the Merger Order.  Of course, SWBT does not have electronic access to all of this information, as it is frequently not stored in a database.  This April 29 date is in advance of either the Commission or Texas PUC requirements.

51. With regard to loop make-up information, Rhythms also states that SWBT personnel have the ability to electronically access an inventory of loop make-up information for every loop in Texas. See Rhythms Comments at 23.  This is an inaccurate statement.  Although SWBT systems do contain assignment data on each of its loops, the complete loop make-up information xDSL providers seek is not available in any electronic database for over seventy (70) percent of the loops in SWBT’s region.  See Attachment A to the POR provided as Attachment O to this affidavit.  Rhythms also states that SWBT has electronic access to the location and type of repeater on a particular loop.  See Rhythms Comments at 23. Again, this is just not true.  As SBC documented in Attachment A to its POR (See Attachment O), SWBT does not have repeater information in any mechanized database.  This type of information requires a manual look-up.

52. Rhythms should know that not all of SWBT's loop make-up information is contained in a database.  A close look at Rhythms' brief, especially footnote 95, reveals that Rhythms has ignored facts that it knows would not support its position.  Rhythms also contends that SWBT's databases contain loop information about every loop in its territory.  At footnote 95, Rhythms cites portions of a deposition transcript of SWBT employee Victoria Bird, specifically at pages 60-62.  Yet a review of page 64 of the same deposition transcript suggests that not all loop make-up information is in a SWBT database.  Ms. Bird's statement is that in less than a majority of time loop length is contained in LFACS (lines 2 to 5); her answer: "If it's there." (line 24) shows that not all loop make-up information is contained in SWBT databases.  See Attachment Q, Transcript pages 60-65.

53. The fact that SWBT databases do not contain complete loop make-up information was also addressed in the Texas Arbitration hearing in June, 1999.  Indeed, Rhythms' employee Jo Gentry  testified:


Q.
Do you understand that LFACS, the F2 portion of LFACS generally does not include loop makeup information?


A.
(Gentry)  From my understanding reading depositions, they're making a significant effort within SWBT to include that data every time they touch any loops that are in the loop plant.  So how much is there, whatever is there [is] of interest to me.

54. In its comments, Rhythms also requests additional loop make-up information or "fields" not originally included in the POR.  However, in a subsequent POR collaborative session between SBC and CLECs, which was attended by Fred Baros of Rhythms, SBC agreed to add the additional CLEC requested loop make-up fields.  These additional fields are listed in the addendum to the POR (See Attachment P).

55. Rhythms also points out that the scope of SBC’s POR was limited to enhancements for pre-order and order for DataGate and EDI.  This is because the Merger Conditions, at paragraph 15c, required enhancements to Datagate and EDI alone.  SWBT did not formally address Verigate and LEX, SWBT's pre-order and order Graphical User Interfaces (“GUIs”) in the POR.  Although not addressed in the context of the POR, SWBT plans to continue to provide pre-order and order GUIs.  Verigate and LEX currently support all available pre-order and ordering functions for xDSL-capable loops.  The Texas PUC stated at its January 27, 2000, Open Meeting that SWBT was required to enhance only Datagate and EDI at this time, and that other enhancement requests could be handled through the change management process, at the CLEC’s expense.

56. More generally, Rhythms states that SWBT must provide direct electronic access to its internal databases such as LFACS and LEAD.(Rhythms Comments at 27).  SWBT disagrees.  The Commission has ordered that “to the extent that [ILEC] employees have access to the [loop make-up] information in an electronic format, that same format should be made available to new entrants via an electronic interface.”
  (emphasis added)  As required by the Commission, SWBT has agreed to provide CLECs with electronic access to any loop make-up information available to SWBT in an electronic format.  SWBT has no requirement to provide direct access into its back-end provisioning systems, however.  In other words, CLECs can get the information in an electronic format, but they do not have the right to enter SWBT's entire system.

57. NorthPoint complains that the pre-qualification and loop qualification data provided by SWBT are not always accurate. See NorthPoint Lewandowski Aff. ¶¶ 11-12.  SWBT provides CLECs with loop make-up information based on its internal records.  In some cases, these records may not be updated, and SWBT will have no knowledge of a discrepancy until a technician is actually out in the field.  These discrepancies impact SWBT and CLECs alike.  As a result, SWBT’s internal policy has been to advise potential xDSL end users that no guarantee can be made regarding SWBT’s ability to provide service until after the actual installation. 

58. Rhythms implies that SWBT’s internal operations have a “single, seamless utility” that handles their orders electronically from “loop prequalifiation to loop qualification.”
  SWBT’s Complex Service Order System (“CPSOS”) does not provide this functionality.  CPSOS does allow SWBT to access the same pre-qualification information available to CLECs electronically and in the same timeframe as the CLECs' interface.  However, it does not provide or request loop qualification information.  SWBT personnel must go through a separate process to obtain detailed loop qualification information.

59. In relation to SWBT’s performance for the delivery of xDSL-capable loops, the DOJ is mistaken in its evaluation.  It did not take into account the fact that prior to the effective date of the FCC’s Line Sharing Order,
 CLECs did not have the ability to line-share with SWBT when providing xDSL service.  As a result, no “apples to apples” comparison was available.  Today, a CLEC requesting DSL service needs a new, dedicated loop to provide the variety of xDSL services they offer, whereas SWBT’s Advanced Services affiliate can use a single loop to provide both its voice and ADSL services under this Commission’s provision for interim line sharing in the SBC/Ameritech Merger Order.  Accordingly, if the loop currently being used to support the end user’s voice service is compatible with xDSL, no new facility assignment is required.  By contrast, until line sharing is provided to requesting CLECs, CLECs must deploy a new loop each time they provide xDSL.  As a result, CLECs naturally experience a higher number of facility related issues due to the fact that a spare loop may not be available for the end user’s location.  This situation is temporary, however, as line-sharing trials are currently underway between CLECs and SWBT, and commercial volumes of line sharing will soon be a reality in Texas.  To address this interim disparity, the Commission’s SBC/Ameritech Merger Order make available to CLECs a Surrogate Line Sharing Charge Discount, which permits requesting CLECs to receive a 50 percent discount off the recurring and nonrecurring rates for loops used to provide xDSL technologies that are compatible with line sharing (typically ADSL type technologies).  The impact of facilities issues is discussed in greater detail in the Dysart Reply Affidavit.

60. Further, contrary to Covad's assertions, SWBT has never required CLECs to request 15 business day conditioning intervals unless the CLEC actually requested that SWBT perform conditioning.  In spite of the fact that SWBT has reiterated this policy repeatedly,
 Covad still claims that SWBT requires them to use a 15  business day interval whenever they submit a supplemental LSR, although Covad admits they have no documentation from SWBT to this effect.  See Covad Smith Decl. ¶ 9.

61. In its comments, Covad discusses certain loops delivered by SWBT that did not “function as promised.” See Covad Wall Decl. ¶ 30.  However, Covad included loops that have disturbers and loops that were not conditioned in these calculations.  As Covad is aware, SWBT cannot spectrum manage the network in a manner that would allow Covad’s loops to be segregated from possible disturbers, yet Covad implies that SWBT is responsible for the fact that these disturbers prevent them from achieving their desired level of service.  Covad has also ordered loops for use with xDSL where the loop qualification results indicated that load coil was present on the loop.  In these cases, SWBT did not condition the loop, but provisioned the loop on an “as is” basis, as requested by Covad.  As discussed above, SWBT will not perform conditioning unless specifically requested to do so – a policy that SWBT adopted at the behest of the data CLECs.  And while the loaded loop will not support a “copper only” xDSL technology, SWBT cannot be faulted for provisioning the loop as requested by Covad.  Yet Covad then complains that SWBT did not deliver a loop that functions properly.

UNE-P LINE SHARING 

62. SWBT’s current and planned offerings for xDSL-capable loops and line shared loops have been, and will continue to be developed, according to the Commission’s guidelines.  AT&T spends a great deal of time in its comments contending that SWBT should be required to operate in a manner that directly contradicts the Commission’s orders.

63. In spite of the fact that this Commission has ruled otherwise, AT&T contends that SWBT should be required to offer unbundled packet switching as a UNE element outside of the limited circumstances address by the Commission in the UNE Remand Order.
 See AT&T Pfau/Chambers Decl.  ¶¶ 27-37.

64. Although the Commission’s Line Sharing Order states that “incumbent carriers are not required to provide line sharing to requesting carriers that are purchasing a combination of network elements known as the platform
”
 and that the Commission does not “require incumbents to provide access to the high frequency portion of the loop for multiple competitive carriers,”
 AT&T complains that SWBT should be required to support AT&T’s desire to line-share its platform combination with another CLEC.  See AT&T Pfau/Chambers Decl. ¶ 36.

65. AT&T’s arguments directly contradict the terms of this Commission's UNE Remand Order and Line Sharing Order, and should be disregarded.
MERGER CONDITIONS ENSURE A COMPETITIVE MARKETPLACE
66. No examination of the DSL marketplace in Texas would be complete without review of the conditions associated with the SBC/Ameritech Merger Order.  These conditions provide substantial, broad-based benefits to wholesale customers of SWBT in Texas, as the Commission stated in the Merger Order and in other public documents. In addition to the OSS Plan of Record, the 'most favored nation' benefits which accompany SBC's commitment to use 13-state generic contracts, and the 50 percent surrogate Line-Sharing Discount, all addressed in this affidavit, the Merger Conditions provide also for stringent performance monitoring, reporting, auditing, and enforcement mechanisms.  If SWBT does not satisfy certain key conditions, it would make payments for non-performance that are far beyond what the Commission could require under the enforcement provisions of the Communications Act.  These penalty provisions should give the Commission comfort that SWBT will continue to provide non-discriminatory treatment of DSL CLECs were SBC to receive 271 relief.
CONCLUSION

67. In this Affidavit, I have attempted to correct a record that has been muddied by distortions that pervade the comments filed by data CLECs.  Just as the Texas PUC did before unanimously concluding that SWBT provides non-discriminatory access to xDSL-capable loops, I have reviewed SWBT’s systems as they existed at the time of SWBT’s application (and today), rather than focusing upon antiquated issues that were fully addressed and resolved many months ago.  This Affidavit explains that many, if not most, of the remaining complaints voiced by the commenters should be laid at the CLECs’ feet; SWBT has the desired systems in place, but CLECs frequently fail to use them.  Going step by step through the pre-ordering, ordering, and provisioning process, I have juxtaposed SWBT’s actual processes and procedures against CLECs’ mischaracterizations of those same systems.  In the process, I have demonstrated not only that SWBT provides CLECs non-discriminatory access to the same pre-ordering, ordering, and provisioning systems for DSL-capable loops as are available to SBC’s retail operations, but also that SWBT repeatedly has taken affirmative steps beyond its contractual and legal obligations to help CLECs provide desired xDSL services to their end-user customers.  In fact, SWBT has undertaken such competition-enhancing efforts even when its performance data has suffered as a consequence.

This concludes my affidavit.

I, Carol A. Chapman, of lawful age, being duly sworn, now state: that I am authorized to provide the foregoing statement on behalf of Southwestern Bell Telephone Company; that I have read the foregoing statement and the information contained in the foregoing is true and correct to the best of my knowledge and belief.

Carol A. Chapman

Southwestern Bell Telephone Company

Area Manager-Product Management


Executed on _________, 2000.

STATE OF TEXAS

COUNTY OF DALLAS

Subscribed and sworn to before me

this ______ day of _______________, 2000.

_____________________

Notary Public
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