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I, James L. Jones, being of lawful age and duly sworn upon my oath, do hereby depose and state as follows:

1. My name is James L. Jones.  My business address is 800 N. Harvey, Room 271, Oklahoma City, Oklahoma 73102.  I am the Executive Director-External Affairs for Southwestern Bell Telephone Company (“SWBT”) in Oklahoma.  I am responsible for supervising the preparation and overall administration of SWBT’s intrastate tariffs on file with the Oklahoma Corporation Commission (“OCC”). I serve as a SWBT liaison with the OCC Staff for coordinating the regulatory issues that arise in telecommunications.  Finally, I serve as the state contact for SWBT’s negotiations with Competitive Local Exchange Carriers (“CLECs”), advising and participating on matters specific to Oklahoma. 
PROFESSIONAL EXPERIENCE
2. I hold a Bachelor of Science Degree in Business Administration/Marketing from the University of Central Oklahoma. I have been continuously employed by Southwestern Bell Telephone Company or SBC Communications Inc., since August 1968.  I have held various management positions in the Marketing and External Affairs departments working in the Oklahoma External Affairs organization from 1973 to 1975, 1980 to 1986 and since December 1998 to present.  I have testified previously before the OCC as well as the Texas Public Utility Commission. From 1986 to 1992, I worked extensively with the Federal Communications Commission (“FCC”) on various interstate issues involving SWBT’s interstate tariffs.

PURPOSE OF AFFIDAVIT
3. The purpose of my affidavit is to support the application of SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc., d/b/a Southwestern Bell Long Distance, for provision of in-region, interLATA services in Oklahoma.  I will discuss the actions the OCC has taken in relation to the introduction of competition in Oklahoma.  I will also describe SWBT’s methodology for establishing prices for new unbundled network elements that are just and reasonable and in accordance with all requirements of the Federal Telecommunications Act of 1996 (“the Act”).  These prices are included in SWBT’s proposed Oklahoma 271 Agreement (“O2A”). 

PROCEDURAL HISTORY OF OKLAHOMA CAUSE NO. PUD 97-560

4. On July 25, 1997, various parties, including the Attorney General of the State of Oklahoma, filed an Application that requested the Oklahoma Corporation Commission to establish a docket to review SWBT’s compliance with Section 271 of the Act.  As a result of this Application the Oklahoma Corporation Commission established Cause No. PUD 97-560, and, on December 4, 1997, the Commission released an Order that required SWBT to provide the Commission with 90 days’ advance notice of its intent to file a Section 271 Application with the FCC by filing with the Commission the latest draft of the petition and supporting documentation that it intended to file with the FCC. 

5. On February 13, 1998, in this same Cause, SWBT filed with the Oklahoma Corporation Commission, a Notice of Intent to file Section 271 Application demonstrating SWBT’s activities related to opening the local exchange market to competition in the state of Oklahoma.
  The Oklahoma Commission conducted a thorough review of SWBT’s application, including hearing testimony from all parties, and, on January 28, 1999, the Administrative Law Judge (“ALJ”), Robert E. Goldfield, issued a Report and Recommendation assessing SWBT’s compliance with Section 271 of the Federal Telecommunications Act.  The ALJ’s Report concluded that SWBT had met eight of the fourteen point checklist items, which included: nondiscriminatory access to poles, ducts, conduits, and rights-of-way; unbundled local transport; switching; telephone numbers; call-related databases and signaling; dialing parity; reciprocal compensation; and resale.  In August 1999, the Oklahoma Commission issued Order No. 434494, adopting the ALJ Report as the summary of evidence and the findings of fact in that proceeding and ordering SWBT to update its application when it felt it could prove compliance with the checklist item.
 
6. On June 9, 2000, Southwestern Bell activated the final stage in the Oklahoma Commission’s pre-filing review by submitting a new draft of its intended Application to the FCC, as well as its O2A.  Based on this Application, comments and testimony were filed by interested parties on July 17, 2000, to which Southwestern Bell responded on August 31.  On September 14, 2000 the Oklahoma Commission held a Technical / Settlement / Pre-Hearing conference of all of the parties to address substantive issues associated with SWBT’s Applications as well as procedural matters.  Hearings were held before the three Oklahoma Corporation Commissioners from September 18 through September 22, 2000.

7. On September 28, 2000 the Oklahoma Commission released Order No. 445180 in this Cause.  A copy of this Order is appended as Attachment A to this affidavit.  In this Order the Oklahoma Commission found that “(1) Southwestern Bell’s Application satisfies the requirements of 47 U.S.C. § 271(c) for authority to provide interLATA services in Oklahoma, provided Southwestern Bell modifies the O2A as indicated herein, and (2) conditional upon the changes recommended by the Commission herein, Southwestern Bell’s entry into the interLATA long distance market in Oklahoma is in the public interest.  Based on the record developed in this proceeding and with the recommended changes to the O2A set forth in this Order and the commitment of Southwestern Bell to assist the Commission in the expeditious determination of permanent rates for collocation, line sharing/line splitting, loop conditioning, and subloop unbundling, the Commission supports Southwestern Bell’s Application.”  SWBT has advised the CLECs, via an Accessible Letter, of the availability of the O2A.  A copy of the Accessible Letter is appended as Attachment B to this affidavit.  

8. To encourage SWBT to expeditiously seek permanent rates for collocation, line sharing, loop conditioning, and subloop unbundling the Oklahoma Commission also indicated that any true-up requirements for an interim rate shall not exceed a six (6) month period of time beyond the date of Order No. 445180 in Cause No. PUD 970000560.  SWBT has already filed or shortly will file cost support for these elements and establish permanent rates within the Commission’s prescribed six (6) month period. 

9. The Oklahoma Commission made a careful and extensive review of all evidence presented in this proceeding. The Oklahoma Commission also indicated in their Order that they had “taken appropriate note of the FCC’s review and findings in the Texas Order,
 as many of the operations, systems, and procedures employed by Southwestern Bell are managed on a region-wide basis.  To this end, the Commission has recognized the extensive work performed by the Public Utility Commission of Texas (“Texas Commission”), that contributed directly to the FCC’s approval.”

10. The Oklahoma Commission’s conclusion recognized that “Facilities-based local competition exists in Oklahoma for both business and residential customers, and Southwestern Bell is providing competing carriers with all of the requisite checklist items in a nondiscriminatory fashion.  The Commission hereby approves the O2A with the conditions and requirements set forth in this order.  With the changes to the O2A recommended by the Commission herein, Southwestern Bell’s entry into the Oklahoma long distance market will be in the public interest.  The Commission therefore recommends approval to the FCC of Southwestern Bell’s application for authorization to provide in-region interLATA services in the State of Oklahoma, provided Southwestern Bell makes the identified changes to the O2A and implements reporting requirements as set forth herein” (emphasis added).

11. The Oklahoma Commission also released an Order Nunc Pro Tunc on October 4, 2000 which addressed matters associated with Order No. 445180.  A copy of the Order Nunc Pro Tunc, i.e., Order No. 445340, is appended as Attachment C to this affidavit.  This Order modified Order No. 445180 on pages 164 and 182 regarding single point of interconnection and line splitting respectively.  Regarding “single point of interconnection” the Commission clarified that the additional language proposed in SWBT witness Becky Sparks’ rebuttal testimony is consistent with the FCC’s decision in the Texas Order and that SWBT need not make any additional changes.  The Commission’s Order stated “ that this O2A provision, as amended in accordance with SWBT’s Sparks Rebuttal Test., fully complies with the FCC’s single point of interconnection requirement.”  See Attachment C, ¶ 3.

12. Regarding line splitting, the Commission didn’t realize that the Texas PUC’s decision in the AT&T arbitration had not been adopted, thus the Order Nunc Pro Tunc clarified that “the decision, when adopted by the Texas Public Utility Commission, from the Texas line splitting docket (AT&T arbitration, Texas PUC Docket No. 22315) should be adopted as interim terms, conditions and rates for line splitting in Oklahoma” (emphasis added).  See Attachment C, ¶ 3.

13. After receipt of Order No. 445180 and Order Nunc Pro Tunc No. 445340 an assortment of motions were filed by various parties including Sprint, AT&T, IP Communications Corporation, and Cox Oklahoma Telecom.  These motions generally requested the Oklahoma Commission to modify, reconsider or clarify No. 445180.   Likewise many of these same parties, in addition to the Attorney General of the State of Oklahoma, filed motions requesting the Commission to reconsider or set aside the Order Nunc Pro Tunc No. 445340 or generally objecting to the Commission’s decision.  SWBT filed its response to these motions on October 16 and again on October 17, 2000. 

14. On October 18, 2000 the Oklahoma Commission heard oral arguments from all the parties related to these motions.  The Commission found that SWBT, with few exceptions, agreed to incorporated into the O2A language proposed by AT&T and IP Communications.  On October 20, 2000 the Commission in Order No. 445855 ordered SWBT to amend the O2A to conform to the agreements set forth by SWBT in its October 16, 2000 response to AT&T and IP Communications Motion to Reconsider and Clarify Order No. 445180.  (App. C-OK, Tab 285)  This included modifications to the optional appendix, Oklahoma Alternative Regulation Transition Plan, which is appended as Attachment H to this affidavit.  This optional appendix, as modified, is available for any Oklahoma CLEC interconnection agreement.  

15. The Commission also rejected Cox’s motion which challenged the availability of CLEC residential services in the Oklahoma local exchange market, indicating that Cox’s motions was untimely since Cox had chosen not to participate in the hearing associated with this docket thus not presenting any evidence to support their allegations. 

16. The Commission also rejected Sprint’s Motion for Reconsideration of  Order No. 445180 indicating that there was sufficient evidence in the record to support its findings regarding performance measures and SWBT’s compliance with those measurements.  Regarding the motions to declare the Order Nunc Pro Tunc void, the Commission found that the Order Nunc Pro Tunc No. 445340 “merely corrected some mistakes of the Commission based upon the record and is procedurally consistent with the Commission’s Rules of Practice.” 

17. Lastly, the Commission addressed the allegations of ex parte communications indicating that the “Commission completely rejected all ideas and allegations of the parties regarding ex parte communications in this Cause.  Having considered the pleadings of the parties and the arguments of counsel, the Commission remains unpersuaded by the arguments in support of setting aside the Order Nunc Pro Tunc.” 


STATUS OF TELECOMMUNICATIONS COMPETITION IN OKLAHOMA
18. Oklahoma has been in the forefront among the states encouraging telecommunications competition.  Oklahoma was the first state to adopt rules pertaining to local telecommunications service competition after the passage of the Act.  The OCC adopted local telecommunications service competition rules in Cause No. RM 950000019 on March 7, 1996, which went into effect July 1, 1996.

A.
In its amended Notice of Proposed Rulemaking, filed on December 27, 1995, the OCC stated:

It is our intention to adopt rules which will signal the nation of Oklahoma’s intention to foster and aggressively promote a highly competitive market for local telecommunication services.

B.
The OCC also stated in its amended Rule Impact Statement in this proceeding, filed January 11, 1996:

The amended proposed rules will benefit both residential and business customers by allowing the customers to select the telecommunication service provider that offers the service most desired by each individual customer and communities will benefit by a quicker deployment of new technology as it becomes available and thus increase the opportunity for economic development.
19. The OCC has taken a very aggressive approach to encourage competition in Oklahoma in every telecommunications market.  Its efforts in the long distance market began with the issuance of its Order in Cause No. PUD 910001159, a case concerning the provision and regulation of competitive intraLATA telecommunication services in Oklahoma.  In Order No. 382799, dated April 22, 1994, the OCC stated:

Removal of those prohibitions by authorized intraLATA toll competition will bring additional benefits to Oklahoma customers in the form of greater customer choice of carriers, lower prices, and greater incentives for all carriers to deploy advanced technology and operate efficiently.

The effect of this decision was to open the intraLATA market to long distance competition.  Basically, all intraLATA long distance services were opened to competition with the exception of 1+/0+ calling.  

20. In 1999, the OCC, in Cause No. PUD 980000525, took additional action to further open the intraLATA market to long distance competition by requiring Southwestern Bell Telephone Company in Oklahoma to implement intraLATA long distance dialing parity.  The Administrative Law Judge stated in his recommendation to the OCC that:

SWBT should be required to implement intraLATA dialing parity in Oklahoma on February 8, 1999 because it is in the public interest to promote competition in Oklahoma. 

The OCC agreed with the Administrative Law Judge’s recommendation and in Order No. 430071 required SWBT to implement intraLATA long distance dialing parity.  On March 25, 1999, SWBT did, in fact, implement intraLATA long distance dialing parity in the state of Oklahoma, thus putting interexchange carriers on an equal footing with SWBT in the provisioning of all intraLATA long distance services.

21. In addition to local exchange service and intraLATA toll competition, the OCC has also ordered other markets opened to competition.  The Alternative Operator Services (“AOS”) market was opened by the OCC to competition in Cause No. RM 940000008, effective July 1, 1995.  This rulemaking docket established the requirements for the AOS market.  The OCC opened the payphone market to competition by establishing rules in Cause No. RM 960000013, effective May 15, 1997.  Competitive Access Providers (“CAPs”) are also authorized to operate in Oklahoma.  The OCC issued Order No. 394765 on August 21, 1995, in Cause No. PUD 940000486, which certificated Metropolitan Fiber Systems (“MFS”) to operate as a CAP in Oklahoma.  Brooks Fiber Communications of Oklahoma and Brooks Fiber Communications of Tulsa were also certificated on April 8, 1996, to operate in Oklahoma as CAPs in Cause Nos. PUD 950000139 and 950000140.  SWBT was granted a certificate to operate as a CAP in exchanges served by GTE in Oklahoma in Order No. 406118 issued in Cause No. PUD 960000249, on October 16, 1996.  

22. The effectiveness of the OCC’s efforts to open telecommunications markets to competition can be seen by the following summary of the number of companies who currently are certified to operate in Oklahoma as of May 24, 2000:

Operator Services Providers    

106

Payphone Providers


  88

Competitive Access Providers
6

Competitive Local Exchange Carriers          
115

Long Distance Providers

         (Interexchange Carriers and Resellers) 
335

Many more applications are currently pending before the OCC, and there are many telecommunications service providers presently negotiating interconnection agreements with SWBT.

23. SWBT has supported the OCC’s efforts to open these markets to competition and, to that end, has taken an active role in several of the above named proceedings.  In Oklahoma, every telecommunications market in which SWBT operates is now completely open to competition.  As can be seen by the above number of competitive entrants, the OCC has done an effective job of establishing appropriate rules and has successfully administered those rules to promote competition in Oklahoma.

24. Approval of the 271 Application will further benefit Oklahoma consumers by allowing SBC Communications Inc., to compete in the interLATA long distance market.  The Oklahoma intraLATA long distance market is now open to competition as a result of the OCC’s Order No. 430071, in Cause No. PUD 980000525 and Order No. 382799 in Cause No. PUD 910001159.  Full competition has existed in the intraLATA long distance market since March 25, 1999, the date on which SWBT implemented intraLATA long distance dialing parity in Oklahoma. As indicated earlier, the OCC has stated that Oklahoma consumers benefit by the stimulation of more competition within any telecommunications market within the State.  Opening both interLATA and intraLATA long distance markets to full competition would certainly benefit consumers in Oklahoma.  Consumers would benefit from more choices of service providers, of lower prices, innovative new service plans and more investment in the State.  The OCC stated in its opinion dated April 30, 1997, in CC Docket No. 97-121, that consumers in Oklahoma would benefit by SWBT’s entry into the interLATA long distance market:

Further, it is the opinion of the OCC that the Applicants’ entry into the in-region interLATA long distance market is in the public interest for Oklahomans.  Citizens of our state will not only benefit from the standpoint of the increased competition in the interLATA long distance that Southwestern Bell’s entry will bring, but will also benefit from the standpoint of expediting local exchange competition from providers whose current business plans may favor larger markets than Oklahoma.

25. On July 29, 1996, AT&T filed an application requesting the OCC to arbitrate unresolved issues regarding an interconnection agreement between AT&T and SWBT.  On November 13, 1996, the Arbitrator issued a Report and Recommendations to the OCC.  On December 12, 1996, the OCC issued Order No. 407704 in Cause No. PUD 960000218 resolving the disputed issues between the parties.  Thereafter, the parties continued negotiations with respect to an interconnection agreement.

26. On April 8, 1997, AT&T filed an Application in Cause No. PUD 970000175 with an attached arbitration agreement and a matrix containing the terms of the agreement which it alleged remained in dispute.  AT&T requested the OCC to refer the matter to an arbitrator to resolve all outstanding issues contained within the interconnection agreement and matrix.  A procedural schedule was subsequently issued which resulted in an OCC order resolving all outstanding disputes, except for final prices as discussed later, between the parties in both Cause Nos. PUD 960000218 and PUD 970000175.

27. On June 16 and 23, 1997, the Arbitrator submitted his oral recommendations resolving disputed issues related to the interconnection agreement.  On June 19, 1997, AT&T and SWBT submitted notice of the issues to be brought before the OCC for appeal.  On June 25, 1997, the OCC en banc heard oral arguments on appeal and issued a final order on June 30, 1997, in which it adopted and approved the oral recommendations of the Arbitrator and ordered that a finalized interconnection agreement be filed not later than July 14, 1997.  On August 18, the OCC issued a final order approving the interconnection agreement.

28. The OCC also received requests for arbitration under the Act from Sprint and Cox Oklahoma Telcom.  Both companies later withdrew their requests for arbitration and have since reached binding negotiated interconnection agreements which have been approved by the OCC and which contain rates for unbundled network elements and interconnection which both parties stipulated to as a part of the settlement in Cause Nos. PUD 970000213.

29. In addition to ensuring that markets in Oklahoma are open to competitors, the OCC has been vigilant in ensuring that new entrants fulfill their own commitments to consumers in Oklahoma.  For instance, pursuant to Section 252(c)(3) of the Act, the OCC formally ordered AT&T to either file a proposed implementation schedule of its interconnection agreement with SWBT in Cause Nos. PUD 960000218 and PUD 970000175 or notify the OCC that it has no present intention to serve the local exchange market in Oklahoma. AT&T  appealed this Order to the U.S. District Court for the Western District of Oklahoma, which affirmed the OCC’s Order on this point; however, AT&T  has not yet  filed an implementation schedule with the OCC.  Likewise, in response to inquiries from the OCC Staff regarding commitments made when seeking a CCN, Brooks Fiber began offering residential local exchange service in Oklahoma in October 1997.  In response to a similar Commission inquiry, Cox Oklahoma Telecom began offering residential services in Oklahoma approximately March of 1999.

30. SWBT’s proposed O2A for Oklahoma presents a set of interconnection provisions, prices and standard terms and conditions that SWBT will make available to any requesting CLEC after a finding by the OCC that the O2A constitutes SWBT’s full compliance with the Section 271 14-point checklist.  SWBT believes the terms of its O2A will allow all CLECs to enter the local exchange market quickly.  The O2A reflects SWBT’s willingness to provide all interconnection elements, product and services required by the Act, the OCC and currently applicable FCC Rules and Orders.  Such terms and conditions do not, however, preclude the normal process of negotiation with SWBT, if negotiation is desired by a competitor pursuant to the Act.

31. The Oklahoma local exchange market has been fully opened by SWBT to any and all CLECs.  However, CLECs will enter the Oklahoma local exchange market at their own speed and in accordance with their respective business plans, whether by reselling SWBT’s services, creating their own services by utilizing pieces of SWBT’s network, or by deploying their own network facilities or any combination of the three.  In spite of all of the efforts to open the local market some CLECs may never come to this market, or apparently will only come when competition forces them to be a total service provider.  Oklahoma customers will not have full choice in obtaining their telecommunications services until SBC Communications Inc., is granted freedom to compete in the interLATA market.  


PRICES FOR INTERCONNECTION AND NETWORK ELEMENTS
32. SWBT’s interconnection agreements with CLECs and its proposed O2A guarantee all CLECs access to terms and conditions for local facilities and services, including prices, that satisfy the requirements of the Act. Section 252(a)(1) of the Act, 47 U.S.C. § 252(a)(1), establishes standards for voluntary negotiation of interconnection agreements.  That section specifies that upon receiving a request for interconnection, services, or network elements pursuant to Section 251, SWBT must negotiate and may enter into a binding agreement with the requesting telecommunications carrier or carriers on a voluntary basis, without regard to the arbitration requirements set forth in Sections 251(b) and (c), such as the pricing requirements associated with arbitrated agreements.  Pursuant to Section 252(a), voluntary agreements which are negotiated are to include a detailed schedule of itemized charges for services and network elements included in the agreements.

33. Section 252(d)(1) establishes pricing standards for interconnection and unbundled network elements, where prices are not set through voluntary negotiations between the parties.  This provision specifies that prices for interconnection and unbundled network elements shall be determined by state commissions based on cost (“determined without reference to rate-of-return or other rate-based proceeding”), must be nondiscriminatory, and “may include a reasonable profit.”  The OCC applies the same standard through the application of the Oklahoma Administrative Code 165:55-17-27 (pricing and imputation standards applicable to the facilitation of local exchange competition).

34. Under the Act, the OCC has exclusive jurisdiction over the determination of rates for interconnection and unbundled network elements in Oklahoma.  The Eighth Circuit Court, in its July 18, 1997, decision, confirmed that Congress granted this authority to the states.  The Court of Appeals stated, “After carefully reading the language of the Act and fully considering and reviewing all of the arguments, we conclude that the FCC exceeded its jurisdiction in promulgating [federal] pricing rules.”  Iowa Utils. Board v. FCC, 120 F.3d 753, 794 (8th Cir. 1997), affirmed in part and reversed in part on other grounds, 525 U.S. 366 (1999).  The Eighth Circuit Court therefore vacated the FCC’s rules imposing pricing standards for interconnection and unbundled network elements on the state commissions.

35. Carrying out its responsibilities under the federal Act, the OCC adopted rules requiring incumbent Local Exchange Carriers (“LECs”) to provide long-run incremental cost studies and studies identifying common costs for interconnection and unbundled network elements during arbitration proceedings.  See OAC 165:55-17-25.  In addition, the OCC opened two separate dockets to establish so-called “permanent” rates for unbundled network elements (Cause No. PUD 970000213) and interconnection (Cause No. PUD 970000442) in accordance with these requirements (“the pricing dockets”).  In these dockets, the OCC evaluated SWBT’s proposed costs and prices as well as the costs and/or prices proposed by AT&T, Cox Oklahoma Telecom and the OCC Staff.  Based upon its review of all costing and pricing proposals presented and  keeping in mind, forward-looking economic cost principles, the OCC established interim prices to be applied to all interconnection agreements.  Hearings in the cost and pricing dockets began on March 9, 1998, and concluded on March 12, 1998.  The OCC issued its Order No. 424864 establishing unbundled network element and interconnection rates for SWBT in Oklahoma on July 17, 1998.

36. The rates that were established in these dockets are “permanent” rates until the OCC issues a subsequent Order re-addressing these elements.  The rates may be subject to periodic review and adjustment in accordance with the Act, Oklahoma law, and OCC policy, just like the regulated rates for telecommunications services in any jurisdiction.

37. Attachment E – Jones-Schedule II provides a schedule of SWBT’s rates for unbundled network elements which were ordered by the OCC. All parties to the pricing dockets, including the OCC staff, the Oklahoma Attorney General, AT&T, Cox Oklahoma Telecom, Brooks Fiber, Chickasaw Telecommunications Services, Inc., Dobson Wireless, Inc. and Pioneer Long Distance, Inc. (“CLECs”) stipulated to accept SWBT’s cost methodology.  The parties also agreed that the OCC staff, the Attorney General and the CLECs would challenge only the “inputs” (i.e., the underlying cost numbers) utilized in SWBT’s cost studies and not the cost methodology itself.  As a result of these pricing dockets, and after thoroughly reviewing the costs studies developed by SWBT as well as those developed by AT&T and the proposed prices of these parties, the OCC established prices for unbundled network elements which it felt would enhance local exchange competition in the state of Oklahoma.

38. The OCC reasserted its positive position on opening the local exchange market to competition, when on December 10, 1999, the OCC, in Order No. 437259, approved an industry stipulation in Cause No. PUD 990000613.  This docket was related to the transition proposal associated with the alternative regulation plan known as the “Oklahoma Plan” which was adopted by the Oklahoma Commission in RM 990000006.  Order No. 437259 established discounts up to 25 percent off of SWBT’s recurring rates associated with certain Unbundled Network Elements (“UNEs”) and elements used as part of the UNE-Platform (“UNE-P”).  This Order also discounted the nonrecurring charges for many frequently used UNEs as much as 35 percent.  These discounts are to remain in effect up to 5 years for the provisioning of residential services and up to 4 or 5 years for the provisioning of business services (depending on the Zone) or until significant residential and business line counts are achieved by SWBT’s competitors.  In his concurring opinion to Order No. 437259, Chairman Bob Anthony of the OCC stated:

Today’s order is the second, and final, part of the Commission’s process opening Southwestern Bell Telephone Company’s local exchange market to competition and customer choice.

39. Attachment F – Jones-Schedules III and Attachment G – Jones-Schedule IV provide SWBT’s rates for interconnection and a variety of other services.  The statutory requirement of cost-based rates does not apply to all of these offerings.  Rather, under Section 252(d), cost-based pricing requirements apply only to interconnection, unbundled network elements, and transport and termination.  Thus, although SWBT’s rates for other items such as white pages delivery, operator services and directory assistance and recording for CLEC billing are in fact based upon SWBT’s costs, the OCC did not make a determination of their cost bases in order to approve these rates.

40. Where not based on TELRIC cost studies, the rates in Attachment F – Jones-Schedule III and Attachment G – Jones-Schedule IV have been derived from:  (i) market-based pricing, consistent with the fact that competitive markets drive prices toward cost (see Local Interconnection Order, 11 FCC Rcd at 15844, ¶ 675 (“In competitive markets, the price of a good or service will tend towards its long-run incremental cost.”)); or, (ii) currently effective tariffs that were themselves based on cost (see generally, Local Interconnection Order ¶¶ 821, 825-26 (finding that tariffed rates for various services satisfy requirements of Section 252(d)).

41. Attachment H – Jones-Schedule V provides SWBT rates for several loop cross connects which are available in the Texas 271 Agreement (“T2A”) but have not previously been requested or made available in Oklahoma.  This Schedule also provides rates for subloop elements and digital subscriber loop conditioning.  The proposed rates and charges for these new elements will be considered interim in nature until the Oklahoma Commission has conducted a review and released an order addressing the appropriateness of the proposed rate levels. Once the Commission’s Order is finalized, SWBT will “true up” the rates and charges for any CLEC who has negotiated for the provision of these elements using the rates, charges, terms and conditions proposed in the O2A.

42. In the Optional O2A amendments filed by SWBT, as discussed in the affidavit of Ms. Sparks, SWBT specifies the methods, terms and conditions under which it will allow CLECs access to its network for the purpose of combining UNEs for the provision of service to CLEC customers. (App. A, Tab 13)  In addition, SWBT provides collocation as one means of obtaining interconnection and access to network elements on an unbundled basis.
43. SWBT’s terms and conditions for collocation will be provided via Oklahoma tariffs,  and these tariffs are legally binding and cannot be changed without review by the OCC.  The Oklahoma Local Access Tariff, filed May 9, 2000, in Cause No. PUD 00-249, incorporates the FCC’s new collocation requirements from CC Docket No. 99-48.  For example, the Oklahoma Local Access Tariff includes provisions for cageless, caged shared and adjacent space collocation, space availability, types of equipment that may be collocated, collocation to collocation connections and provisions for obtaining other collocation arrangements that have been demonstrated to be technically feasible.
44. SWBT provides traditional virtual collocation regardless of the availability of physical collocation where SWBT owns and maintains virtually collocated equipment.  SWBT provides virtual collocation both under SWBT’s Tariff FCC No. 73, Section 25, “Expanded Interconnection,” and also through the Oklahoma Local Access Tariff.  The Oklahoma Local Access Tariff includes an option whereby a CLEC may own and under certain circumstances, maintain the virtually collocated equipment.
45. As discussed in the Oklahoma affidavit of Mr. Ries, SWBT established rates for physical collocation, based on TELRIC principles.  (App. A, Tab 12)  In the Oklahoma  Local Access Tariff, SWBT has provided statewide average rates based on TELRIC cost methodology for both physical and virtual collocation.  On May 2, 2000 in Cause No. PUD 00-169, the Oklahoma Corporation Commission released Order No. 440764 requiring SWBT to implement the Texas collocation tariff as interim collocation rates, terms and conditions, including physical collocation provisioning intervals, in Oklahoma.  The rates resulting from the Oklahoma Commission’s final determination of SWBT’s Oklahoma Local Access Tariff will be used to true up the interim rates Ordered by the OCC in Cause No. PUD 00-169.
PRICES AND CONDITIONS FOR RESALE

46. The Act requires incumbent LECs to offer for resale at wholesale rates any telecommunications service that the carrier provides at retail to subscribers who are not telecommunications carriers.  It further requires incumbents not to prohibit such resale nor impose unreasonable or discriminatory conditions on resale of such services, in accordance with 47 U.S.C. § 251(c)(4).  SWBT’s CLEC interconnection agreements and its O2A fully satisfy the requirements of § 251(c)(4) and the FCC’s rules, by offering all of SWBT’s retail telecommunications services for resale by all authorized carriers.  In addition, beyond the requirements of the Act and the FCC’s rules, SWBT has made several other services available for resale, including Additional Directory Listings, Suspension of Services, and Bill Plus.  The services provided for resale are subject to the same terms and conditions applicable to retail customers. Under these terms and conditions CLECs are providing service to thousands of customers in Oklahoma through the resale of SWBT services. CLECs are reselling SWBT services to business and residential customers and private coin providers.

47. The Arbitrator in the AT&T Arbitration proceeding found that SWBT’s existing retail use limitations are reasonable and consistent with the Act and the FCC’s Orders.  See Cause No. PUD 960000218, Order 407704, at 4-5, adopting the November 13, 1996, Report and Recommendations, at 4; see also 47 C.F.R. § 51.613(a)(1).  For SWBT retail services that SWBT offers to a limited group of customers (e.g., grandfathered services), SWBT will allow a CLEC to resell those services at wholesale rates to the same limited group of customers, in accordance with 47 C.F.R. § 51.615.  SWBT will apply an End User Common Line (“EUCL”) charge to each local exchange line resold to a CLEC.  All federal rules and regulations associated with EUCL charges apply, in accordance with 47 C.F.R. § 51.617(a).

48. SWBT has agreed to provide branding for operator, call completion, and directory assistance services in conjunction with resold offerings, in accordance with 47 C.F.R. § 51.613(c).  SWBT also offers for resale all promotional offerings with those greater than 90 days in duration being offered at wholesale rates.  

49. The Act requires that wholesale rates be determined “on the basis of retail rates charged to subscribers for the telecommunications service requested, excluding the portion thereof attributable to any marketing, billing, collection, and other costs that will be avoided,” in accordance with 47 U.S.C. § 252(d)(3).  The regulations issued in the FCC’s Local Interconnection Order contained provisions amplifying and elaborating on this pricing standard.  See, e.g., 47 C.F.R. § 51.609.  The Eighth Circuit Court, however, vacated these rules in its July 1997 decision.  Iowa Utils. Board v. FCC, 120 F.3d at 793-800 & n. 21.

50. SWBT performed an avoided cost study, as detailed in the Oklahoma Affidavit of Tom Ries, that complies with the OCC’s rules and principles.  This study yielded service-specific discounts for each of the telecommunications services that the Act requires SWBT to make available for resale.  SWBT used the results of this study to propose an aggregate wholesale discount of 17.5 percent in the AT&T arbitration.  The OCC, however, rejected SWBT’s proposed service-specific and aggregate discounts and adopted instead a single 19.8 percent resale discount for all services.  See Cause No. PUD 960000218, Order 407704, at 4, adopting the November 13, 1996, Report and Recommendations, at 18-19.  This 19.8 percent resale discount falls well within the range of resale discounts suggested by the FCC in its Local Interconnection Order. The FCC determined that resale discounts of between 17 and 25 percent would be “reasonable” using its avoided cost methodology.  Local Interconnection Order, 11 FCC Rcd at 15955, ¶ 910. 

51. Specific prices resulting from this across-the-board 19.8 percent resale discount have been incorporated into SWBT’s O2A and several interconnection agreements, including the AT&T agreement signed as a result of the AT&T arbitration.

52. SWBT, in conjunction with the SBC/Ameritech Merger Agreement, on October 15, 1999, mailed to CLECs in Oklahoma a notice announcing the carrier-to-carrier residential resale discount promotion of 32 percent.  SWBT continues to offer this resale discount under the terms and conditions outlined in the Merger Agreement.


CONCLUSION

53. SWBT offers CLECs in Oklahoma interconnection terms and conditions that satisfy Sections 251, 252 and thus 271 of the Act and are consistent with the Oklahoma Commission’s findings.  A CLEC’s interconnection options are further enhanced with SWBT’s proposal to make available in Oklahoma a model interconnection agreement based on the T2A which was developed through an extensive collaborative effort which took nearly two years to complete and involved the Texas Public Utilities Commission, SWBT, CLECs, and other interested parties, and now benefits Oklahomans.

This concludes my affidavit.

The information contained in this affidavit is true and correct to the best of my knowledge and belief.

Executed on _________, 2000.






         __________________________________________

James L. Jones

Executive Director – External Affairs

STATE OF OKLAHOMA
)






)  ss

COUNTY OF OKLAHOMA )

Subscribed and sworn to before me this ______ day of _______________, 2000.

_____________________________

Notary Public

� The record of this proceeding is included as Appendix C-OK to this filing.  Other relevant documents can be found in Appendix G.


� Interim Order, Application of the Attorney General of the State of Oklahoma To Explore Southwestern Bell Telephone Company’s Compliance with Section 271(c) of the Telecommunications Act of 1996, Cause No. PUD 970000560, Order No. 434494 (OCC filed Aug. 18, 1999) (“Interim Order”).


� Memorandum Opinion and Order, Application by SBC Communications Inc., et al. Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region, InterLATA Services in Texas, CC Docket No. 00-65, FCC 00-238 (rel. June 30, 2000) (“Texas Order”).
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