Advocate Summary

Issue:  Modifying the Food Quality Protection Act of 1996
Advocate:  Schramm, Williams & Associates – Bob Schramm and Gabriel Ludwig; representing the Western Growers Association
Date of Interview: 8/5/02
Basic Background

The group of compounds that have gone through FQPA has been organo-phosphates so that’s 30 to 40 different compounds that have been registered in this country, primarily insecticides, they’ve basically become the guinea pig that has gone through the whole process that FQPA set up. The main people involved in ’99 came both from the registrants – the chemical companies and the grower groups, who were very concerned at that time that the EPA was making decisions without having all of the information available. And would be making decisions without the possibility for providing much input. Based on some of the preliminary actions, by 1999 you had some initial risk assessments that had been completed on organo-phosphates, you had nothing close to any decisions yet. But registrants could see you know what’s going on when they brought a new compound or they wanted to add new uses to a compound, they would say no you can’t do that because we have these and these concerns and the registrants would be like “where’s that coming from” they had no idea, and EPA was like oh well we’re looking at this study that says there’s a problem and the registrants were like well you haven’t read this study which says you don’t have a problem. So there was a lot of, I’d say it was rumor, but based on individual companies’ experiences. The toxicologists – they’re the ones that develop the data and know the data and they’re the ones that legally own the compound and have responsibility to get the registration, they have the intellectual property rights. 
Prior Activity on the Issue 

It used to be, before FQPA, the Delaney clause, zero tolerance for carcinogens that would concentrate during processing. It wasn’t necessarily zero tolerance, you always had tolerances on the books, you had maximum pesticide risk which basically makes it legal to have pesticides on fruits. And the process at EPA, before FQPA, was to look at the individual compounds food uses and to say – do the exposures between all of the food usages cause a problem, yes or no, and if yes you had to change something, or you couldn’t add new usages, if no you were fine. And then FQPA changed that, it said not only for an individual compounds food usage but also drinking water exposure and residential uses combined for a single compound in a single assessment. 
Prior to FQPA, there was this big push that we had to comply with Delaney Clause, and there were those that thought we should back away from zero and so for four or five years there was legislation kicking around on this, and I don’t quite remember but there was something that moved Congress, they had to do something, maybe a court order or something, Delaney had been on the books since 1957 a Congressman from New York did it and it was for carcinogens. So then it was ’96 and then all the sudden this started, and the politics of it was that the Republicans did have the House at that time but in negotiating the legislation there is always a compromise, and within three weeks the bill was written and went through the House, and it went through unanimously, very few people knew what was in the bill. It was written behind closed doors and the food safety advocates got what they wanted. And I really believe that at the time they thought they had written a bill that could curtail the use of pesticides significantly, I believe to this day that they are very disappointed that they haven’t reached the goal that they wanted to reach on this. The mantra was “pesticides are extremely dangerous.” So it went through the House rapidly and then just a voice vote in the Senate and it went through and became law. Behind the scenes the food advocates were very successful, much more so than the grower community and the manufactures. You have to understand sometimes it is much better to be in the minority than the majority, one of the problems that the Republicans had was that they were going to go into an election they couldn’t be seen as being anti-food safety and so in the House Henry Waxman, who is a very skilled legislator, was able to force the Republicans to accept certain procedures that normally wouldn’t have been forced if it hadn’t been an election year, 1996. What was interesting was that since we did not know what was in the bill, there was a motivating force within the food community to accept anything, and this became law. Because there truly was fear about the Delaney Clause, there had been pressure to move away from the zero tolerance, and this was portrayed as this would solve that problem.  So there was relief in having that part of it changed because it did get rid of the Delaney Clause. So fear of Delaney was driving the push for change on the part of the growers and the food processors.
On the other side you had the environmental groups who still think that Rachel Carson’s Silent Spring is the truth about pesticides, and that anything that is a pesticide is inherently bad and so from their perspective, trying to increase food safety trying to increase the protection of infants and children, have been their big goals, so you have these two issues merge with all sides wanting a change in the pesticide laws the question was how should they change and what’s the outcome. So the outcome was the Food Quality Protection Act, it got rid of Delaney, had a lot of things in there that make intuitive sense for the consumer, from a scientific perspective the agency was not ready to handle it, one of the biggest problems has been the time line because it is forcing the agency to make decisions before they even know how scientifically they can do these things, and legally USDA for all intents and purposes no longer has a role. 
After the Congressmen passed the law they created advisory committees, one advisory committee lasted a half year, and I served on the committee as an alternate for our client, and this one woman representing the growers started crying because it was her interpretation that FQPA served to eventually abolish all pesticides, and I really felt sorry for her, she was so frustrated. 

Advocacy Activities Undertaken

So when you come to 1999,  that’s when you start to have a chance to look at what’s really in this bill, what does it mean, what are the impacts, and the concerns were really grave because what individual registrants were encountering, how the EPA was approaching some of these issues just gave them the willies.
The grower groups expressed enough concern to Congress about where the EPA was headed with the implementation of FQPA that a certain Congressman went to Gore and said you need to talk to EPA about how they are doing this, because this doesn’t make any sense. So Gore came out with a memo that basically said EPA needed to work together with USDA to make sure that FQPA was not implemented in a way that would hurt growers and that provided them with a transition, if you’re going to get rid of something you have to provide them with tools. That letter actually had tremendous impact, because after that letter EPA did start working more with USDA. We were together on TAC, the Tolerance Reassessment Committee, and that committee made a big difference on how the whole process of implementation took place. You had someone from the Environmental Working Group on that committee, Ken Cook, who is very media savvy,  I mean every time you see something environmental in the New York Times, it comes out of EWG, he was pushing very strongly that he wanted to get his hands on the risk assessments because he wanted to be able to do his own risk assessments, “oh EPA you’re doing this wrong.” Registrants didn’t want that, they were a bit nervous, but what everybody wanted was a better understanding of how EPA was making it’s decisions, how are they using the information, how does it go through the system, how does it come out. Everybody was like “you make this decision here, you make this decision here, we can’t figure out what the hell you’re doing.” Traditionally it was something that the EPA and the registrant would sit together, EPA would do its risk assessment and they’d sit down and start negotiating and then we’d get a federal register notice that this and this is the decision and these uses are going to be lost, these uses are going to be changed and these are going to be kept. And the growers would be like ‘ah, why? What’s going on here? This compound is no problem. Where the hell is this coming from?” So the growers wanted to know more. The registrants were frustrated because depending on who they talked to they’d be getting different information, with one compound they’d run into this complication, with the next compound the wouldn’t, and they didn’t know why. And they felt like they were being strong armed they felt like EPA was using these terrible, terrible numbers, to force them, and this is just the reality of it the pesticides game, the EPA could say if you don’t give us this then we are going to retract your registration, and that has impacts beyond the United States in how the compound can be used, so registrants don’t want to go down that road, there’s a lot of game playing.  
Future Advocacy Activities Planned

[None, the issue has not arisen in the 107th]
So it didn’t go anywhere, partly because when it came to the floor the leadership, which was Republican they said cut it. 

Key Congressional Contact(s)/Champions

There were several people working on the Senator Goodlat also had a version, then Pombo came up with a version. Pombo’s initial version was something that was unsupportable. Grower groups and the registrants said you know you can’t put that out there. So based on the comments it got revised and moderated. Pombo was trying to address what you could address without getting into too much trouble with the Commerce committee. 
Targets of Direct Lobbying

None mentioned.
Targets of Grassroots Lobbying

None mentioned.
Coalition Partners: Names/Participants

On the growers side there was ACPA, which is now called Crop Life America, the American Farm Bureau, our clients were active – the Western Growers Association, and then the minor use pesticide growers were active, they were more active on the regulations. And you know who was very active, the Food Processors Association, we used to meet with them. And there were representatives from the Food Marketing Institute and the Grocer Manufacturer Association. 
In terms of the coalition IWG was the coalition. And Mark Mazlow was very active on this. And Nancy Foster is at Crop Life – very good person, quality person. And Carla West was really heavy in section 18 but now she’s with a bio association I don’t know how you could reach here, and the National Council of Farmer Cooperatives, the guy there is gone though. 

Other Participants in the Issue Debate

In my opinion there are three sides here: the registrants, growers, and environmental. The growers and registrants tend to be closely aligned but they don’t always align. For example, from a registrants point of view, minor crops, like crops in California, I mean if you are a big company like Del Agriscience, in the big scheme of things pepper use in California is two cents in the bucket but to the growers out there that can be the difference between surviving and being able to complete against the Mexican peppers or not. So when push comes to shove the interests don’t always overlap. I see it as a ship going down and there is only so much room in the life boat and some are going to get in the life boat and some that are just going to drown. And there was one that was early on that was symbolic of that, where the grains had the dominant use and some of the specialty crops just had a little bit, and you couldn’t say to grain “well you’re only going to get X percent of the risk cup, and of course the grain lobby is very powerful, extremely powerful so is the cotton lobby in town. But the pepper lobby – it’s non-existent, they may send a letter and raise hell but they have maybe two members of Congress, take the soybean lobby and they have probably 100 members of Congress. So EPA is being squeezed on those issues all the time. The other place they don’t overlap, and they didn’t overlap at that time was the growers wanted to talk about transition, from the grower’s perspective, even if you get a compound it is going to take a couple years to know how to make it work in your system, and that’s not even talking about the regulatory time it takes, and when TAC started they were like no we’re not even going to talk about transition because that would be admitting that we needed to make changes. So there is a lot of overlap but not a 100 percent, so I see the three players and then the EPA. 
Oh and you got to go see Leonard, that’s Saint Leonard he’s here in town [his contact information is in the folder] he did a lot of studies on the impact on the growers if certain compounds were lost and things like that.  

Ubiquitous Argument(s) and Evidence

So when you come to 1999,  that’s when you start to have a chance to look at what’s really in this bill, what does it mean, what are the impacts, and the concerns were really grave because what individual registrants were encountering, how the EPA was approaching some of these issues just gave them the willies. And I think it is hard to ague that you shouldn’t be looking at exposure from products, drinking water and residential uses combined, because that’s the reality of an individual in the home the problem is there is almost no data on what the exposures are in the residential setting a deadline of in three years they are supposed to have complete one third of all the tolerances and they don’t even have the data, they haven’t even given registrants the time to develop the data, to answer these questions, and a two year dog study takes two years. Just to do the study, let alone do the analysis, let alone let EPA evaluate the study takes time.
The main arguments were basically that this was supposed to be based on sound science, the data was not available to make judgments, the time was not being provided to get the information to make sound judgments, particularly in the residential and the drinking water – they were new requirements and FQPA didn’t provide any transition time. August 3rd it was signed by the president it became law by Aug. 3rd 1999 EPA had to have one third of all the tolerances reviewed under FQPA. So the biggest problems was that they didn’t have the time to even get the information necessary to answer the kinds of questions that this law was now asking them to answer. You could see that, if the EPA makes that decision, then it’s going to mean this and this and that will mean tremendous losses of organo-phosphates. They’re cheap, they’re incredibly widely used in the industry, they’re very effective, they break down quickly, they’ve been the backbone of many an IPM program so growers had a lot of reasons to not want to lose access to these compounds.

Secondary Argument(s) and Evidence

None mentioned.
Targeted Arguments, Targets, and Evidence

None mentioned.
Nature of the Opposition

On the food safety side there was the Natural Resources Defense Fund. The same groups that worked on FQPA in ’96 came back in ’99.

You had someone from the Environmental Working Group on that committee, Ken Cook, who is very media savvy, I mean every time you see something environmental in the New York Times, it comes out of EWG, he was pushing very strongly that he wanted to get his hands on the risk assessments because he wanted to be able to do his own risk assessments, “oh EPA you’re doing this wrong.”

[Impediments]

You had the 214 or more signatures, which went across both Republican and Democratic lines, but the bigger issue was that the person that had the lead on that was not someone who was known to follow through.  Now I feel like I’m on the sofa and you’re the psychiatrist, it’s all coming back to me now. Congress the House, the Senate to a degree, works by committee jurisdiction and the bill that we’re discussing the committee of jurisdiction was the House Commerce committee, it wasn’t the House Agriculture committee, and so Mr. Pombo introduced the bill, can you shut that off…

[Paraphrased]

Pombo took the legislation out from under the original sponsor. He wanted to get credit for it, he had all these lobbyists running around doing all the work and he’d get the credit. He has a history of not following through on anything. Plus there was the politics of it, he had 221 or 222 signatures, you only need 218 to take it to the floor, but the Republican leadership said “don’t you dare take it to the floor,” it was 1999, an election year, and it was seen as a pesticide bill and nobody wants to look anti-environment in an election year, let alone a presidential election year. And you know, in Congress the enviros where a white hat, and the farmers and business where a black hat.

Ubiquitous Argument(s) and Evidence Articulated by the Opposition 

On the other side you had the environmental groups who still think that Rachel Carson’s Silent Spring is the truth about pesticides, and that anything that is a pesticide is inherently bad and so from their perspective, trying to increase food safety trying to increase the protection of infants and children,
Secondary Argument(s) and Evidence Articulated by the Opposition

None mentioned.
Targeted Argument(s) and Evidence Articulated by the Opposition (and Targets)

None mentioned.
Described as a Partisan Issue

No.
Venue(s) of Activity

House Agriculture
House Commerce

Senate Agriculture 

Action Pending or Taken by Relevant Decision Makers

Both bills died in committee in the 106th Congress. 
Policy Objective(s) and Support for/Opposition to the Status Quo

Opposed to the status quo – the standing FQPA – working to pass the House and Senate Regulatory Fairness and Openness acts. 
Advocate’s Experience: Tenure in Current Job/Previous Experience

Both of their bio’s are in the folder. 
Reliance on Research: In-House/External (Code for Organizational Advocates Only)

The grower groups didn’t really use any research, that’s not something they have the capacity to do. It cost so much. And individual grower can’t say it’s going to cost this, it’s going to cost that. But Leonard Gianessi was the guy, he was outstanding. And yes we did try to get some stuff together but. Western Growers did have that study with Arizona, they did pay for that.  
Number of Individuals Involved in Advocacy (Code for Organizational Advocates Only)

Not obtained. – Not appropriate – this is a lobbying firm. 

[Information is available from bio list in issue folder]
Units in Organization Involved in Public Affairs/Policy (Code for Organizational Advocates Only)

Not obtained. – Not appropriate – this is a lobbying firm. 
Advocate’s Outstanding Skills/Assets (Code for Organizational Advocates Only)

The firm works primarily on agricultural issues for different agricultural clients. 
Type of Membership: None, Institutions, Individuals, Both (Code for Organizational Advocates Only)

Membership Size (Code for Organizational Advocates Only)

Organizational Age (Code for Organizational Advocates Only)

Miscellaneous

He asked to turn off the tape again and said:
You might want to look at where they held the hearings, I think there wan one held in Florida and then look at who was there, and then look at the FEC data – where money went and you might find some interesting things. There was talk that Pombo called certain groups us and was like “you had better be at this fund raising dinner.” So I’d just suggesting looking at that money.

[They discussed the following which describes the conclusion of the issue:]
Later, partly because EWG wanted to see the risk assessment partly because everybody was bitching about how they didn’t know how EPA came up with these numbers and bitching is the word here, the person who is the head of the re-registration division said to the higher ups, “well why don’t we just publish the risk assessments and make them available for public comment” and the thought about it for a moment, took a big gulp, the registrants had a minor heart attack, because of course that meant that the cards were on the table, it also meant that dirty laundry could be on the table for everybody to see, and EPA are starting to see that. They would release a draft risk assessment have a thirty day errors-only comment period that basically if they made some really gross mathematical error, the registrants could look at that, then a 60 day public comment period where the EPA would revise the assessment and then it kind of went back to its murk land of negotiating with the registrant about the changes that needed to be made and then they’d come out with a re-registration eligibility document which is the end point. And that has really changed the landscape. Because at least for growers, they are being asked much earlier in the process how are you using the compound, why are you using the compound, the EPA and the registrants often don’t have a clue about how or why they are using the compound especially for the specialty crops. So growers for the first time have had the opportunity to look at the risk assessments. And the EPA has also held several briefings that explain how they do assessments. And through the questions there it has become clear what else needed to be worked on, like “you haven’t considered this basic principle.” One of the good things about this process, introducing a bill, you get 25 05 50 signatures on a bill it has legs, so when you keep on adding names to the bill, the agency starts looking at this as a threat so many times they will try to compromise and head off, prevent the bill from becoming law. So they’ll sit down and perhaps change the policies they may change the regulations in some cases. When we first started this, you’d think the Martians were landing, the grower groups were so upset, hordes of people were coming back here, challenging those of us who were back here as to what were we doing. And now there’s no one on it. One could argue that the goal was accomplished without the legislation. And it is interesting to look at what the environmental side is doing, they thought they had accomplished their goals, as FQPA has been implemented NRDC sued EPA saying they did not meet the first dead line and the very last day of the Clinton administration, EPA signed a consent decree where they agreed to reviewing certain compounds by certain dates, compounds the NRDC have their guns pointed at, and required EPA to get a accumulative risk assessment by August 3rd 2002, so Saturday. And EPA has met that agreement, NRDC doesn’t believe they have but that’s another story. But NRDC now is objecting to individual tolerances, and it’s clear that they are setting up for law suits because they don’t think EPA is making decision the way they want decisions to be made under FQPA. So they are going to go the legal route. So there are two major compounds that are now being fazed out, I think they’ll be gone completely in two years – that’s when the cockroaches take over all our houses. That is a big, big difference.  

