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[Issue Identifier Interview]

Basic Background

[Note that the NAFCU, which Zimmerman represents, is a trade association representing credit unions.  Zimmerman also talks about the NCUA, which is the federal agency that oversees credit unions.]

[This is essentially a dispute between credit unions and banks.  Economies of scale make credit unions prefer to grow and grow, amassing a broad-based membership.  Banks hate this because then it cuts into their customer base.  Credit unions, being not-for-profit, can operate more cheaply than banks, both because their profits go back into the organization and because their profits are not taxable.  Banks say this gives credit unions an unfair advantage and so want to limit the breadth of membership that each credit union can claim.  Participants in this issue refer to it as “field of membership” or FOM.]

[Recent history:  The ABA sued NCUA in the early 1990s, challenging its policy of allowing credit unions to expand their charters to contain multiple “groups” of employees from different businesses, arguing that it went beyond what Congress had intended when it created credit unions.  The Supreme Court ruled in favor of the ABA in February 1998 (NCUA v. First National Bank & Trust Co.), but by August 1998 the NCUA and credit unions had succeeded in passing new legislation that again allowed the multiple group memberships (the Credit Union Membership Access Act, Public Law 105-219).  The NCUA then issued a rule entitled IRPS 99-1, providing guidelines for the conditions under which credit unions could merge or expand their charters.  The ABA in turn sued NCUA again over this rule.  In April 2000 a district court ruled against the ABA on all but one count (that count dealt with community charter expansions affecting four credit unions).  Now NCUA is going ahead with a plan to review and potentially revise IRPS-99-1, to see what is working and what is not and perhaps issue a new rule.  NAFCU is advocating that this new rule clarify and simplify existing procedures for mergers and expansions.]

From letter to NCUA dated Feb. 18, 2000:  “NAFCU hopes that, based on the experience it has gained over the past year, the agency is now able to articulate a more conclusive position on when it is ‘practicable’ for a select group to form its own credit union” rather than getting permission to join an existing credit union.  [The Credit Union Membership Access Act of 1988 requires the NCUA to encourage the creation of separately chartered credit unions whenever practicable, but doesn’t define what that means.]  “NCUA has needlessly taken this directive and turned it into a burdensome test that each select group must be put to before the agency will approve the addition of the group into the field of membership of an existing credit union. …


“Instead [of notice and comment], the agency issued Letter to Federal Credit Unions 99-FCU-2.  This LFCU intended to formalize a procedure for adding select groups that was already being instituted by the various NCUA Regional Directors. … Buried in the middle of 99-FCU-2, at Question 34, are the factors that NCUA will consider prior to adding a group (with more than 200 but fewer than 3,000 primary potential members) to the field of membership of an existing credit union.  These factors include: membership location, demographics, market competition, desired services and products, sponsor subsidies, employee interest, evidence of past failure, administrative capacity to provide services.”

NAFCU wants an easier process as long as there are fewer than 3,000 potential members, it wants the process to move along faster, and it wants NCUA to deal with the existing credit union rather than potentially muddying the waters by directly contacting the group with the potential new credit union members.

“This is an issue that has been going on for decades.  The recent round between the bankers and the credit unions begins when the bankers won a Supreme Court decision [in 1998].”  After winning at the Supreme Court level, the bankers began a legislative battle to have this issue clarified.  As a result of that legislation “the NCUA promulgated the Interpretative Rules and Policy Statement 99-1, (IRPS 99-1).  So right after that, this is probably January 1999, the banks sued NCUA over IRPS 99-1 and lost at the district court level.  And in them losing, that frees up the agency to hopefully interpret things more toward the way that we want.”

“So if you talk to them, the regulators, they will emphasize that they are constrained by the law itself in some of the things they can do.  From the credit union perspective, as they marched through the legislative process, they gave up some things to get the law passed.  And some of those things that went in that I think credit unions would rather not be in are proving to be constraints now.  The agency doesn’t want to start doing things that a court then unwinds.  It is looking over its shoulder.”

“The court system usually gives federal agencies latitude.  It is not often that NCUA is sued at all, but when they do they usually win.  But the ABA knows how things work.  They’re not going to sue when they know they will lose.  They’re always going to put in a comment letter saying ‘This is ridiculous, you are the cheerleader of credit unions aren’t you?  This interpretation is wrong.  This is the backwater of financial institutions.’  But that’s as much for show as anything else.”

What NAFCU is advocating now:  “The agency is supposed to, when it looks at a perspective employee group added to a credit union, it’s supposed to look at whether that group can stand on its own as a credit union.  So we’ve argued that NCUA is spending a lot of time doing that and not being uniform in that.  And sometimes it’s a very slow process.  And so what we’re arguing is … there seems to be a threshold level.  Groups that apply that are under 200 get approved very fast, and groups that are over 200 get approved much slower, up to 3,000.  So there’s this cutoff at 3,000.  So we think they are probably going to raise that floor up to 500.  So we’re asking for a more uniform application of the regulation which they’ve promulgated.”  

About NCUA, “It’s our backyard.”  Banks try to convince NCUA to give credit unions less flexibility and to interpret laws very strictly.   “The federal agency, whose existence depends on the existence of these financial institutions, has the incentive to keep the industry prosperous.  If the banks have a problem, they go to the court system.  And the credit unions have shown that if the banks win in the court system, they’ll crush them  in Congress.” 

 Are the bankers also active at the agency level?  “Yes, but the whole reason why credit unions normally want laws written more vaguely and to get in “NCUA promulgate rules that are substantially similar to the federal reserve or the FTC” or whatever” is that your real ability to influence, at least for credit unions, is on the regulatory agency, because the regulatory agency has a strong incentive to help credit unions within a context of keeping them safe and sound.  With the S&Ls, one of the first things that happened in 1989 when they passed the Financial Institution Reform, Recovery, and Enforcement Act, was the split of the Federal Home Loan Bank Board, because the FHLBB was seen as being a cheerleader of the industry.

“NCUA is the only federal banking agency that both charters, supervises, and insures one type of financial institution.  In that context, NCUA has been instrumental in building and working with an industry.  The pressure that the credit unions put on the agency, which can be significant and continuous … when you’re a staffer at NCUA you sometimes feel under siege.” 

“The trades have people like me working full time, to get the message out, get the spin, and the regulator … they’re doing their job, which is safety and soundness.  So regardless of the pressure that’s brought to the agency, it’s worked really well in the sense that institutions are safe.  It’s a conservative agency.  And that’s good, we’re always banging away for more flexibility, more powers, more investment powers, to do this, or … so it’s a continuous back and forth, but collectively it’s been a tremendously successful industry.”

[He has talked earlier, in his office, about the problem of more and more credit unions switching to state charters, which are less rigorous than federal charters.  “So the NCUA is paying attention to these changes in charter to states, because then they don’t control them anymore.  And very large asset bases are switching.”

Prior Activity on the Issue 

See above: court cases, congressional lobbying, grassroots lobbying, agency lobbying, notice and comment.  They have done it all, as this issue has existed as long as credit unions have existed.

Earlier this year, NAFCU testified in the ABA’s suit against NCUA, making 10 major points that were adopted by the judge in her ruling.

Advocacy Activities Undertaken

“We’ve been successful in moving the chairman of this agency to being more receptive to what is going.  He was at a conference that we did out in California for credit union volunteers.  Our CEO went out to dinner – and he’s an extremely combative guy.  He’s aggressive and defensive and in your face.  And unliked by many.  So our president is saying, “Look, this is what we’re hearing out going on in this region.  This isn’t working here.”  One of the big things we did was to get this scheduled on the [NCUA] agenda.  These recommendations were supposed to be scheduled in May, then July…. And he said, “Look, this has to happen.”  And so he talked to the chairman and the next day one of the assistants to the chairman called back and said, “Yes, it’s going to be scheduled for the June meeting.”  That’s not been made official in the Federal Register, but we’ve told everybody that we’ve been told by an official and he said that we could tell you, the press, that this was going to go in the June meeting.”

Note that mostly when he mentions “the press” he usually means trade press.

“So we have an idea what the FMO [field of membership] task force is going to be presenting, which we strongly support and which we will claim all credit for.  So, we’ve been successful in moving the ball on the issue, to raise it to prominence at the agency, to move up the time when it’s going to come before the agency, and different things that we have recommended, we anticipate are going to be in the proposed rule, some of which were going to be in there anyway [that is, even without their lobbying].   But we’ve been banging away on certain areas, and in doing that that helps guarantee that that’s going to be in there.”

Talking with reporters: “Almost exclusively in the trades, but there is a publication called the American Banker .. I’m always trying to get placed in there.  So that’s kind of the next tier up.  You always have to think angles.  If I think there is an angle that will sell outside the trade …

It’s extremely more sensitive for a federal worker to talk than it is for a lobbyist.  Lots of time I come to work and they give me two buckets of mud and I just start slinging it out in the public arena. 

Direct lobbying of members of the NCUA board, including informally at conferences

Letter-writing to members of the NCUA board

Research (laid out in trade news stories and in letters to the NCUA board) tracking number of conversions and other data.

Litigation (not a direct party to the suit, but did testify)

Participation in notice and comment (both last year and later this year)

Future Advocacy Activities Planned

Participation in notice-and-comment as soon as IRPS 00-1 is proposed.

Grassroots efforts to get member credit unions to participate in Notice-and-Comment.  There were 449 comments on IRPS 00-1.

Key Congressional Contact(s)/Champions

Not applicable at this time, as this is an agency-based issue.

In a sense, the three members of the NCUA board (Norman D’Amours, Dennis Dollar, Yolanda Wheat) are champions of NAFCU, although they are constrained by Congress and the courts.

Targets of Direct Lobbying

Members of the NCUA board.

Targets of Grassroots Lobbying

None mentioned

Coalition Partners: Names/Participants

Not working in a formal coalition.  Its members work with it, and the other credit union trade associations are on the same side as it is, but it’s not a formal coalition. 

Other Participants in the Issue Debate

CUNA – Credit Union National Association, a trade association that includes both national and state chartered credit unions.

Ubiquitous Argument(s) and Evidence

[taken primarily from letters NAFCU has sent to the NCUA]

It is time for the agency to modify IRPS 99-1 (or the way that IRPS 99-1 is being applied) so as to be more consistent

NCUA staff recommended this type of review in its Dec. 1998 meeting

This is needed “to ensure that federal credit unions are able to remain competitive in an increasingly sophisticated financial marketplace.”

Current rules are causing long delays in the application process.

Such stringent rules are not necessary when the number of potential new members from the addition of a new group to an existing credit union is relatively small (lower than 3,000).

“While NAFCU acknowledges that the law imposes certain constraints on NCUA’s discretionary authority as it relates to field of membership issues, NAFCU firmly believes that consistent with the law NCUA’s responsibilities as a safety and soundness regulator require that the Agency’s policies and practices should serve as an enabler and not a disabler of credit union growth.” [march 1, 2000]
Secondary Argument(s) and Evidence

[taken primarily from letters NAFCU has sent to the NCUA]

The “burdensome test” the agency is using now was not laid out either in the law or in IRPS 99-1, “and therefore was never put out for public comment.”

“While NAFCU understands that the pressures of ongoing litigation are a source of great concern to the agency, we believe that the agency has shifted too much of its own burden onto the backs of federally chartered credit unions.”

Targeted Arguments, Targets, and Evidence

Main target is the NCUA board, so in a sense, everything is targeted.

Because of the increase in state charter conversions and the use of private insurance “NCUA may even risk forfeiting its position of prime insurer of credit union member accounts.”  Private insurance is historically risky, both economically and politically.  “We need only recall the state insurance fund crises of the 80’s to know how important it is to maintain public confidence in a strong federal insurance system along with a strong federal charter.”

Provides data on the increasing number of conversions to state charters, which usurps all of NCUA’s authority because then those credit unions are no longer regulated by NCUA.

Nature of the Opposition

The banking industry, especially the smaller banks. The ABA, IBA, and American Community Bankers have been involved.

Zimmerman points out how much bigger banks are and how many more resources they have:  “The largest bank in the world has more assets than all of the credit unions combined.”

But one problem that the opposition faces is that it is not completely unified.  “The thing with the ABA is that they are made up of small banks and big banks.  Citigroup, Chase, they don’t care about credit unions.  But smaller banks really care about credit unions because they’re in a town where there are two credit unions [that compete directly with them and can be more competitive].  The ABA has to compete with all of these other trade associations – Community Bankers, IBA, others.  And there are fewer and fewer banks.  And so what happens is that there is a huge shakeup in trade associations for banks.  So ABA has an interest to go after credit unions wherever it can so that it can say to its small-bank members, “Look, we’re representing you.”  The ABA has a lot of resources and it’s big, so it’s going to sue.  Some of the bigger banks scream, ‘Why are we spending 100s of thousands of dollars on this battle?’”  

Ubiquitous Argument(s) and Evidence Articulated by the Opposition 

It’s unfair and anti-competitive to allow credit unions to grow and grow and be just like banks.

Secondary Argument(s) and Evidence Articulated by the Opposition

None mentioned.

Targeted Argument(s) and Evidence Articulated by the Opposition (and Targets)

None mentioned.

Described as a Partisan Issue

No.
Venue(s) of Activity

NCUA and federal district court. (The federal court case was decided in April 2000)

In the previous Congress it was in the House/Senate, but in this Congress it has not been a legislative issue.

Action Pending or Taken by Relevant Decision Makers

NAFCU is hoping to convince NCUA to review IRPS 99-1 and FCU-99-2 and make it easier for credit unions to merge with other credit unions or to add new groups into the credit unions, as long as those new groups or merging credit unions are relatively small (3,000 or fewer potential new members).  There was a meeting scheduled for June 6, 2000.  On the agenda was a plan to consider a proposed IRPS 00-1 on Field of Membership.

Policy Objective(s) and Support for/Opposition to the Status Quo

Opposed to the status quo.  Wants the NCUA to lay out more specific rules about when credit unions can merge/grow and when they can’t – the feeling is that currently these rules are applied haphazardly.  Also, they want these specific rules to be lenient on the side of credit union growth.

In a May 25, 2000 letter, NAFCU also requests NCUA to issue an interim final rule on these issues immediately, so that credit unions don’t have to wait through full notice and comment to get some of these issues clarified.

Advocate’s Experience: Tenure in Current Job/Previous Experience

Came to DC for grad school in 1982.  Worked on the Hill for Rep. Jim Cooper from Tennessee.   Then worked for the Northeast-Midwest Senate Coalition, which worked to help keep investment and industry in the North (protect it from shift to the Sunbelt). During the S&L crisis, he worked for the House Banking Committee as a clerk.  He liked it because he got to see everything.

While on the House Banking Committee, “I did a really good job of befriending or helping anyone who asked me to do anything – anyone, Democrats, Republicans, and that paid a lot of dividends for me, because I ended up bothering those people or working with them.  The connections you make there last, they stay around.”

He finished his MA in public policy, then worked for the Energy-Commerce Committee under John Dingell of Michigan.  

Then he moved to become a lobbyist at the other credit union trade association – he was the director of legislative affairs.  He befriended the congressional liaison for the NCUA and got his job at the NCUA when his friend left.  Zimmerman was the NCUA  congressional liaison for five years, until he went with his wife (who is in the foreign service) to live in Tunisia and Israel.

“Because if you can represent a federal agency before Congress  in town, those are highly coveted jobs.   And a lot of time they are appointed positions, political connections.”

“I was fortunate, I came up within the industry essentially.”

When he returned to the U.S. a year ago, he first got a contract job for seven months with National Association of Federal Credit Unions, then moved into his permanent position in public relations. 

“My whole professional career has been as a lobbyist, and while that’s a really fun thing to do, I got really burned out on it.  You are constantly asking people for things. That’s all you do.  After a while it’s like, it gets really annoying.  But there are also people who do it for the game.  They could be representing RJR Nabisco, or credit unions, or saving dolphins from tuna nets.  They enjoy the game – blood sport.  For me, I’m much more policy oriented or I actually care what I’m lobbying for.  Credit unions usually do good things for people, so …” 

“You have to play hard to get your stuff done on Capitol Hill.  So I think, PR is brand new for me.  I talked to the press a lot in  my other jobs, because the press as you know, knows a lot, so if you gain competence you trade information without necessarily being quoted or on the record or getting in trouble.  You trade information.  And do just doing that full time is really been a lot of fun, and I’m picking up new skills.”

Reliance on Research: In-House/External
Policy research – “We have two full-time economists and a part-time guy, and every month we come out with a survey of credit unions and economic trends, and research on why we need to find other revenue streams since all of our members are leaving.”

[The big problem facing NAFCU is that many credit unions are switching to state charters because state charters are for the most part less stringent that federal charters.  Since NAFCU only represents federally chartered credit unions, this risks putting them out of business.] 

Number of Individuals Involved in Advocacy
Eleven (including the regulatory attorneys).

There are 60 people in the trade association office, including a vice president for government affairs who as been there for 15 years, a director of legislative affairs, three more lobbyists, a PAC official, and Zimmerman, who is in PR now.

“ I don’t know how many of them are registered lobbyists.  The VP is a registered lobbyist and the director is a registered lobbyist.  Usually the president of the association is a registered lobbyist.  And I imagine two or three of the other folks are registered lobbyists.”

“Then on the regulatory side we have four compliance attorneys and two regulatory attorneys.”  The regulatory attorneys deal both with affecting regulations as they are promulgated as well as advising the organization on what existing regulatory law says.  

In general, however, the compliance lawyers mostly deal with interpretation of existing regulations – advising the membership regarding that – and the regulatory attorneys mostly focus on how to affect what gets written into regulations.

Units in Organization Involved in Public Affairs/Policy
Legislative affairs, regulatory affairs, and public relations.

Advocate’s Outstanding Skills/Assets 

Master’s degree in public policy, experience in this issue both inside the agency and outside.

Type of Membership: None, Institutions, Individuals, Both 

Institutions

Membership Size
Not asked during interview.
Organizational Age 

Not asked during interview.

Miscellaneous

He says he wants his name in the book.  

Below is an exchange about the difference between regulatory lobbying and congressional lobbying that we may want to quote in the book:

“There’s always two levels that are going on.  You have the public level, in the newspapers and the letters, … and then the minions that are actually going back and forth, over the interpretation of the law.”

“There is a lot of informal contact.  First they interpret the law that is passed by Congress.  So there’s discussions of that.  And then there’s the proposed rule, and I think that a lot of times that’s where the action really starts.  In legislation, the whole goal is to get what you want in it as early as you possibly can.  And especially now, because of the electronic dynamics, what would take me hours and days to get my hands on is instantly available.  And the sooner you can see the legislation, the sooner you can lobby on it.  So there has always been a huge advantage for people who have the inside connection, the inside route to get the documents, to look at them, then come back and say ‘Can you make this change.’  The change is made before everybody else sees the proposed legislation.  So this makes it a lot harder, now, to get your changes in.  And maybe that’s more democratic in a way, but at the same time if you’re a lobbyist it makes your job a lot harder because your job is to get a word in, a sentence in, or whatever, and now your rivals are finding out faster, it’s harder.” 

“I think the regulatory side is a little more … there are less players, because in order to affect it you have to have people who are steeped in knowing the regulations.  I mean for legislation you can go in and you have language … you just have someone take that language and go in and put it in a bill.  You don’t have to … I mean, you have to know enough to talk about it, but if people know you’re representing this organization or this many constituents, they’re either going to do it for you or they’re not going to do it for you and it’s your interpersonal skills as much as it is your skill in arguing the substance.  If you’re a lobbyist you obviously want to have both, but I think there is less … I mean, you just go in. 

“But on the regulatory side you have a lot of the intricacies.  So if you’re a regulatory attorney you’ve really got to know your stuff.  I don’t want to discount lobbyists, but … you’re starting to get into the nuts and bolts.  The lobbyists work really hard to get exceptions written into law for the credit unions, which say, “Whatever the federal reserve writes for banks for say, Truth in Savings, National Credit Union Administration has to, within 60 days, write comparable regulations that account for the uniqueness of credit unions.”    You really don’t have to know much about that to get that in.  But that’s the goal in a lot of legislation.  

“On the regulatory side, a lot of times it’s brand new.  So a lot of time the law that’s written on the Hill is purposely vague, so the regulatory side can fill it in.  In this particular issue, you only have so many resources that then can try to change the regulation itself.  This trade association does, and the other trade association does, and individual credit unions who hire attorneys do, but all much less so than you have in the banking industry, [where] you have the phenomenon of individual financial institutions having individual representation either on the Hill or at the regulatory agency.    So there’s sort of a known group of credit union attorneys that people use for the things they are doing with NCUA.”  

Outcome and Next Congress
The NCUA did issue IRPS 00-1.  It did not issue an interim ruling.  NAFCU got much, but not all, of what it was asking for.   The ceiling for groups to be able to join an existing credit union with minimal review was raised from 200 to 500, just as Zimmerman predicted.  The process was streamlined somewhat for larger groups as well.  Voluntary mergers were made much easier, as long as both existing credit unions had memberships under 3,000.  

In future Congresses, IRPS 01-1 and 02-2 were issued, further clarifying these processes.  Both of these rules made it easier to create community-charter credit unions that serve a particular community rather than a particular business. 

