Advocate Summary

Issue:  Credit union field of membership 

Advocate:  John Rasmus (and colleagues) of the American Bankers Association

Date of Interview: July 14, 2000

Basic Background

[In this interview, Rasmus and two of his colleagues mostly talk a lot about the 1998 Supreme Court decision and the litigation leading up to this decision, as well as the fight in Congress to roll back this court decision in what became Public Law # 105-219. Note that activities related to the court case and the congressional debate occurred in 1998, which was the previous Congress.  Therefore for our purposes these are PREVIOUS activities on this issue and should not be coded as part of the current issue.  Most of the stuff in this summary is not useful for the narrowly defined issue, which for our purposes is amendments to NCUA rules, which will become IRPS 00-1.  So only activities related to activities at NCUA, the regulatory agency, are relevant, along with some more minor  follow-up litigation that the ABA eventually files in this same Congress.  ABA is less involved in this stage than the other two organizations interviewed (NCUA and NAFCU)  because it has less access to the agency and less clout with the agency than the credit unions themselves do.]

This issue “goes back years.  1934.  Since federal credit unions existed.”

“The credit unions were originally conceived to be cooperative, member-driven, member-controlled.  Member was the key word.  Cooperative.  Field of membership was the mechanism by which everybody could join together that knew each other, and would therefore be better able to run a cooperative financial institution.  So the field of membership and the common bond were usually pretty distinct and a line could be drawn, the circle contained all the appropriate people within that circle.  And know the credit unions, many of them, not all of them, many of them, their mission is to grow much beyond the common bond that allows for this, and become financial institutions with broad range of services, serving the public in general.”

“And also one thing to look at is that the attitude of credit unions has changed.  If you go back to the genesis of where our lawsuit comes from, which is the 1982 decision. …  At that time credit unions did not see themselves as being primary financial institutions.  Today you’re looking at roughly two-thirds of all credit unions in the country either view themselves or want to be the primary financial institution for their members.  If you look at multiple-group or community charter credit unions, that number jumps much higher and approaches 90 percent.  So there clearly has been a change in the credit unions’ view of their relationship in the financial services arena.”

“The other thing that you need to understand is an issue that cannot be separated entirely from the field of membership issue.  In the beginning, credit unions were simple things.  They took in deposits and they made small, unsecured loans.  And that was all that they did.  Maybe a little bit of credit counseling, but nothing meaningful.  That has been eroded over the years to the point that they now can do everything, in essence, that commercial banks can do, and they can do it for everybody that commercial banks can do it for.  So if credit unions were still taking deposits and making small unsecured loans and nothing else, we probably wouldn’t care a whole lot about the field membership issue.  And conversely, if they were able to do everything we could do but only for the employees of some little company in suburban Virginia, again, we probably wouldn’t care a whole lot.  So it’s a combination of things.  Their expansion of powers and their opening the doors to the general public.  They have become us, except they don’t pay taxes and we do, and that’s an important comparative advantage for them.  It ain’t fair.”

“The other thing is that the old credit union law said that you could charter a credit union for all the residents of a well-defined community, and the agency had just gone off the deep end on that.  They were approving immense areas, geographically and population-wise, as sure that’s a well-defined community, you can have a credit union serving everybody in Ventura County, California.  Congress cut that back in the Membership Access Act.  They had a word to that.  It now must be a “local” well-defined area.  They never bothered to tell us what local means, and they said to the agency ‘You define it.’  But everybody understands, even the agency understand, that this was meant to cut back on what they had been doing.  They’re still off the reservation, but not as far off the reservation as they used to be.” [ABA later this year files suit regarding NCUA’s new interpretation of “local” and the court sided with the ABA.]

“One thing that you will find, which is very interesting, when you talk to CUNA and NAFCU, you’re going to realize that they’re not happy with CUMA.  They are chafing under it.  The federal credit unions wanted this legislation so bad, that what happened is that now there are restrictions on them that they don’t like.  And they’re not looking at trying to reverse these restriction.  And they’re going to have to go back up to the Hill.  One of the problems is that this time they are going to have a harder message to get across.  Before the message was very simple, it was that people are going to be thrown out, people weren’t going to get choice.  Congress is now going to say, ‘OK, we gave you these things,’ and now what they’re doing is coming in and saying, ‘We want you to give us a charter that is the equivalent to the banks’ charter.’  That will put us in a better stead.  Then you start saying ‘Wait one second, you can’t have two parallel industries doing the exact same thing.  And where one is created differently than the other, both regulatorily and also from tax treatment.’”

 “You see, the agency’s position has evolved to one in which their goal is to ensure that every American has access to at least one credit union.  So however that’s accomplished, that’s their goal.  … They’re also going beyond that now, and there used to be sort of a policy against overlaps, where two credit unions end up serving the same member.  The thought being that that would undermine their ability to operate effectively and safety and soundness.  They’re now going away from the overlap restrictions so that it doesn’t matter.”

“There are a growing number of people in the credit union industry who thing field of membership should just be done away with.  Doug Dower (sp?) who is the head of NAFCU, says common bond is an anachronism.”

Prior Activity on the Issue 

Lawsuit against NCUA filed in the mid-1990s, decided by the Supreme Court in 1998.  This is followed by bills in Congress to give back to the credit unions what the Supreme Court has taken away (also in 1998).

Back when the issue was in Congress:  “Generally speaking we were just trying to delay.  I don’t think we felt that we could effectively win.  But we thought we could possibly make a few components of the bill unappealing enough that the credit unions would want to kill it.  In the House Banking Committee, was dealing with the business lending regs.  And basically the House leadership during a vote on the floor used that as an opportunity to take some Republican Congressmen who were going to vote with us, and make them shift their vote on the bill.  So it ended up failing, what was it, 26-24.  I mean it was a super close margin.”  [The reason they didn’t think they could win was the compelling nature of the credit union message: “you don’t want to have members kicked out of credit unions” and also the generally good feelings that credit unions seem to engender.  Credit unions are warm and fuzzy, banks are cold and heartless, or so the cliché’d  image seems to go.]

Language regarding business lending, “There was one vote in the Senate Banking committee, that had the amendment to the bill passed, would have made the bill so unpalatable to the credit unions, they would have killed it.  And D’Amato defecting to the Democrats on that vote” lost that language for the bankers.

ABA worked with Republican leadership, House banking committee leadership.  “We did get some scaling back on” language that was important to them.  In the beginning, the bill would allow groups of up to 5,000 to be added to a field of membership.  ABA got this scaled back to 3,000.  “And the business loan area, too.  The NCUA had the authority to establish the exemption for loans at a dollar amount which would not be counted as business loans … $100,000, and they basically got rolled back.  NCUA wanted to go to $100,000, but the statute set it at $50,000.”

About how their work in committee helped shape a bill that credit unions ultimately were not overly happy with:  “You have to remember that the credit unions, they just wanted to go back to the way it was before.  They just wanted everything as it was under NCUA’s rules, which basically meant there was no real limitation on what was a community.  You could any group, any size that you wanted to, anywhere.”

One of the benefits of the law for the ABA is that the new law made it easier for a federal credit union to convert to a mutual savings bank.  For a federal credit union to convert to a state credit union, all you needed was 50%+1 of members who voted to approve. But to convert to a mutual savings bank, you needed 50%+1 of all members, and non-votes were counted as  no votes.  The new law switched that so the same easier rule applied to conversions to mutual savings banks as well.  

The law also put a cap on business lending, although some were grandfathered in.

Their grassroots efforts.  Attempted to have local bankers contact each member of Congress.  “I can give you an example:  On April 15 we had postcard campaign in which we had every banker and bank employee from around the country talk about how banks pay taxes, why don’t credit unions?”

“And so what occurred was that we realized that we could not win by going to the public [because the public isn’t partial to bankers].  We decided to try decisionmakers.  So what we focused on was newspapers.  And actually, if you look at editorials, we had the New York Times, we had the Washington Post, we had the Wall Street Journal, we had the Chicago Tribune.  If you look at the major newspapers, the editorial staff clearly sided with us on the issue:  large, bank-like credit unions should be treated the same as banks.”

“We meet with them, you have editorial visits, you give them information.  We had bankers who participated, you provide them with information, and if there is enough information showing what is happening to the respective industries, what the growth rates were, what is happening.”

“You want to talk to editorial boards because what occurs, is that a lot of time it is the editorials in your major newspapers which will influence decisionmakers here in D.C. on policy issues.  So we basically decided our whole focus is on policymakers.”

During the period that ABA was talking to the editorial boards, “we also are talking to people on the committee.  What we’re doing is we’re kind of floating different ideas to the committee members, we’re trying to see what they’re willing to take, grab hold of.”  They are being selective about which committee members they speak to – only Republicans on CRA, none of them on the idea of taxing credit unions.  “Republicans don’t want to tax anybody and Democrats don’t want to tax Mom and Pop.”

 “And you tend not to talk to the sponsors of the legislation that reverses the Supreme Court decision” (in other words, they aren’t going to talk to their sworn enemies.).

Advocacy Activities Undertaken

Submitting comments on IRPS 00-1

[And soon after this interview ABA filed a lawsuit arguing that IRPS 00-1 went too far.  It lost on most counts but won regarding the definition of a community-bond credit union]

In previous Congresses it has filed suits, waged grassroots campaigns, direct lobbied members of Congress, worked with the media, written letters to newspapers, written op-eds, written letters to members of Congress.

Future Advocacy Activities Planned

This is an issue that always will be ongoing, as long as there are banks and credit unions and the federal government regulates them both.  After the rule is promulgated more litigation is almost a given.

Key Congressional Contact(s)/Champions

Currently Congress is not involved.

During the last Congress, contacted committee members in both houses of Congress, especially but not exclusively those on the Republican side.

Targets of Direct Lobbying

See above.

Targets of Grassroots Lobbying

In the previous stage, when this was in Congress, every member of Congress they could possibly reach was contacted by a local banker.

At this stage, there is no grass roots activity to speak of.

Coalition Partners: Names/Participants

None.  Just their member banks.

Other Participants in the Issue Debate

Who was involved:  ABA, CUNA, FCUA, NCUA, American Community Bankers were friends of the court in the first litigation, and have been turned down in other cases.  Independent Bankers Association of American, now called Independent Bankers of America.  They were parties to both the first and second rounds of litigation.  “They were contributing their names to the litigation as opposed to contributing something substantive.  This was our show.”

All are expected to submit comments during the current rule-making aspect of the issue.

State banking associations – some are allied with the ABA.  Texas banking association.  These associations have filed state-level lawsuits against credit unions as well.  Tennessee, Michigan, Nebraska, Maine, Utah, Montana.  “A number of state bankers associations have followed our lead and taken their own independent initiatives to try to bring a stop to the illegalities out there at both the state and federal level.  And individual bankers have gotten involved.  When we first got approached by bankers to do something about this issue, we looked at it every which way we could think of and came to the conclusion that we could not and would not just file a lawsuit with just American Bankers Association on it.  We needed for any number of reasons – some legal reasons that probably could have been overcome, but why fight the battle that you don’t have to – but political and public relations purposes, too, we needed to have an honest-to-God, live banker to stand up and put his name on the complaint and say, ‘You hurt me.’ As opposed to national trade association alleging some amorphous group of our members, none of whom are willing to come in and swear out an affidavit.  That just doesn’t play.   So bankers are calling us up and saying ‘We’ve got this credit union in our neighborhood and they’re doing thus-and-so, and can they get away with this?’  Well, no they can’t.  ‘Well, do something about it.’  OK, I’ve got the complain all ready.  What’s the name of your chairman? ‘Well, now wait a minute, we’re going to have to think …’ And they backed off.  Three or four times over a several year period.  But finally this group of bankers in North Carolina has the courage to stand up and say, ‘No, this is wrong, and if you need us to swear out affidavits, show up on television, and take a hit in the press, that’s fine.  We’re with you.’  And that’s how we filed the lawsuit, back in 1990.  It took us years to find somebody willing to stand up.  They all grumped about it, but they weren’t willing to take the hits personally, or institutionally.”

Other banking associations:  “I don’t think they had the resources to take the point themselves.  But once we did and you know, lawyers are notorious plagiarists.  We put the package together, and it’s pretty easy from there, if you have an issue about whether it’s legal to expand a common bond, all the work’s been done, we can put our name on a complaint and swipe what’s already out there to sue ‘em.  And I imagine there is membership pressure, too” [for other associations to sue now that the ABA has done it.]

The consumer groups weighed in once the issue was in Congress and the Supreme Court.  CFA, CUNA.  

Ubiquitous Argument(s) and Evidence

“Our message was one of fairness, that credit unions … that what you have is really two credit union industries today.  You have the traditional, small, mom-and-pop type thing.  The image that people kind of associate with credit unions.  Kind of like the Bailey Building and Loan in “It’s a Wonderful Life.”  And then you have institutions that are billion dollar financial institutions which are expanding aggressively, who want to move into all areas of providing financial services.  Clearly there is a distinction that exists between these two.  When you start looking just at the product offerings, those small credit unions versus those large credit unions, you see a clear distinction.  Large credit unions, almost 95 percent of them offer credit cards.  Only 9 percent of small credit unions do.  You start going down the line in terms of products and services, and you see that there is two different industries there, in how they are going into the financial services marketplace.  Now linked to all this other issues, was the broader, general economic forces at work over the past 25 years.  And that is that the percentage of assets that has been controlled by the banking industry has shrunk from around 60 percent to today where it is somewhere in the neighborhood of about 28 percent.  And so that is another factor at work.  This decline in market share has exacerbated some of the problems.  Especially when you look at smaller, community-based institutions.”

They have become us, except they don’t pay taxes and we do, and that’s an important comparative advantage for them.  It ain’t fair.”

Why would members of Congress care about this loss of market share?  “One of the problems is that banks, unlike credit unions, must serve their entire community.  And one of the issues that you would have is that the banks acted as a source of economic investment engine that provided for job growth  and that basically if something wasn’t done to address this inequality you were going to slowly see that community banks, while they’re not going to disappear, they are not going to be vibrant.  And therefore you are going to be depriving communities of one of the key engines to investing in the local marketplace.”

“One of the things that the credit unions say is that if you took all of the credit union assets – we’re just little guys – if you took all of the credit union assets and lump them all together, you’d be less than Citibank.  But what that doesn’t recognize is that in competition, in service to the community, it’s credit union and a bank or banks in a particular small communities, and in many cases the credit union is larger than the largest bank in that community.  Credit unions, even if they have a community-based membership, don’t have to serve their entire community, but a bank does, so it’s a different playing field.”

“When you look at a recent Filene(?) study that just came out, which is a credit union research center, and they’re looking at mission values of credit unions.  Clearly Congress when they passed the Federal Credit Union Act in 1934, in the preamble state that credit unions have a social mandate to provide credit to people of modest means.  When you look at this value – there was like 28 value statements given to credit union CEOs – when they asked them to rank them in importance, serving low- to moderate-income people by expanding their field of membership ranked 26th out of 28.  It was next to last as a value as to what they practiced.  And so what’s happened is that they’ve moved away from their social – we clearly argue, or we link this tax exemption with this social mandate to provide credit to low- to moderate-income people.

“What happens is that credit unions have used their ability through the select employee group programs to cherry pick, to go after the more desirable employee groups and add them to their field of membership.  And in fact if you look at CUNA’s own numbers, if you look at the population distribution by income in the United States, and compare the credit union members, you’ll find the credit union members are disproportionately from the higher income segments.  About 56 percent of credit union members make more than $50,000 in household income, while 56 percent of the population has below $50,000.  Basically we see a divergence.”

Secondary Argument(s) and Evidence

The arguments weren’t really ranked or targeted.  See above.

Targeted Arguments, Targets, and Evidence

See above.

Nature of the Opposition

They mentioned three main impediments:

1. The generally positive image that credit unions have with the public and with policymakers, and the grassroots abilities of credit unions.

“One of the things that we recognized early on, though, was that knew we could not influence the public.  We did the focus groups.  And these focus group meetings, which took place in I think Nebraska, and North Carolina, a couple of other places I believe, Baltimore.  And what occurred is that we would present information: here is the tax revenue lost by credit unions, and so forth, and we had focus groups that were strictly bank customers and focus groups that were credit union customers.  And then we talked about what banks paid in taxes.  And even though we pointed out that banks paid like $26 billion in [federal] taxes in the previous year, the reaction was, ‘Is that all?’  Even though credit unions paid nothing.”  

Then this issue goes to Congress:  “The problem that you run into is that when you get into the grass roots, the credit union, what you were having is that they’ve have people sign petitions saying ‘Save my credit union membership.  Save my right to belong to a credit union.’  And they just had that as a petition sitting in the lobby, and the person comes in they just sign the petition.”

“You’ve got to compare the two industries.  Bankers are staid and conservative and reserved and reasonable people, and what they think you do is send a delegation of two or three people to sit down with your congressman or senator and talk about what makes sense here.  And the credit unions instead have 700 people standing outside the congressman’s door waving placards.  Now who wins that?”

2. The fact that NCUA is as much a cheerleader for credit unions as it is a regulatory body.

 “They [NCUA] are totally captured.”  The bankers aren’t heard at the NCUA.  “I mean, they pay lip service.  I’m sure somebody there reads what we write.”  “Only for the purpose of writing a rebuttal, like, ‘So’s your mother.’”   “The agencies when they issue a final rule and they’ve had a period of comment, they usually write a preamble and talk about the letters that have been submitted.  Well, NCUA talks about the credit union letters and then dismisses anything that comes from the banking community.”  “Usually we’re an addendum – we’re a separate section.”  “And that’s the only agency I’ve seen that done at.  At the other agencies they talk about everybody’s comments, equally.  Here we have our own little backwater.  ‘That’s what those guys said, let’s dismiss that.’”

In the current situation, where NCUA is considering the new rule, IRPS 00-1, the ABA files its comments, which it assumes will essentially be ignored. “The only other thing we can do is file a lawsuit against it once they come out with it.  Generally speaking, we don’t have a lot of pull at NCUA. (laughter in the room) OK, or any pull there.”

“You were talking about agencies being captives of the agency they’re supposed to regulate.  This situation is an absolutely perfect example.  When we won the case in the Supreme Court, that wasn’t the end of the litigation – contrary to normal expectation that once the Supreme Court speaks, that’s the end – once the Supreme Court said, ‘the bankers are right,’ the case has got to wind its way back down to the U.S. District Court for the court to implement that decision, issue an injunction.  And Judge Jackson in the district court did that. He said, ‘From this day forward, credit unions do not get to take in any new members into the credit union, members of those new groups that were illegally added before.  And they can’t add any new groups and you’ve gotta start rolling this stuff back.’  Well, the industry and the agency had a fit over that.  ‘This brings credit unions to an end!’ [there is a correction in the room – this actually happened after the appeals court ruled, before it went up to the Supreme Court] .  So what the agency did in response to the judge's injunction, this was within days, they promulgated an emergency rule.  Now emergency rules are OK under the Administrative Procedure Act, so long as you satisfy the requirements that the act sets forth in there.  It’s gotta be a real emergency, where there is not time to put out a proposal and receive and consider public comments.  What the agency did was they drafted something up and ran it past the trade associations, CUNA and NAFCU.  CUNA and NAFCU marked it up and sent it back to the agency, ‘We think you ought to do this instead, or rephrase this or move this around.’  They kind of negotiated this emergency rule and plopped it in the Federal Register and said, ‘This is in effect as of right now.  It’s an emergency, don’t you know.’  And we went back in the district court and said, ‘Now wait a minute, what is this emergency stuff?  How come we didn’t get a chance to participate in the notice and comment procedure that the law calls for, when these guys did?’ … [info was leaked to them that this had gone on] We did discover, and we served interrogatories, and requests for production of documents, and we’re getting copies of the rule with hand-written notes on it from lawyers for CUNA..  And we present this to the judge and the judge calls the lawyers for the government and says, ‘All right, you’ve got this proposed rule out there and here’s what CUNA said about it and here’s what NAFCU said about it, tell me, counsel, what did the ABA have to say about this rule?’  ‘Well, they didn’t say anything.’ ‘Well, why was that, counsel?’  They tried to assert some sort of joint defense privilege, I mean they’re all parties on the same side of the lawsuit, so they get to work together on this.  So the judge says, ‘Well, joint defense privilege I can see, but I never heard of a joint rulemaking privilege, counsel, where did that come from?’  And he’s calling them a rogue agency and he’s going to turn them into the attorney general for criminal prosecution.  It was amazing.  That’s why you go to law school!”

3. The general ubiquity of credit unions.

“One of the problems that you run into and which drives bankers crazy is that when they go up on the Hill, the first thing they run into is the Senate Federal Credit Union.” [and apparently also for the Wright-Patterson Air Force base credit union, based in Dayton, OH, although we should check that because the tape is a little unclear at this point.]

  “We worried a little bit about that in the litigation, too, because all of the judges are eligible for membership in the Senate Federal Credit Union.”

“So every policymaker on the Hill is automatically enrolled and your payroll goes into the credit union.”

“And the staff members at NCUA are eligible for the State Department credit union – having a close common bond with the ambassador to Afghanistan.”  “And employees at the federal banking agency have access to a credit union.”
Ubiquitous Argument(s) and Evidence Articulated by the Opposition 

 “The problem we had when we were arguing before Congress, we had a much broader message that we were trying to convey.  If you come back and look at the credit unions’ message, it was a very simple one, and that is: If the Supreme Court ruling is enforced, you’re going to throw members on the street.”   “17 million of them was the working number.”

BUT the main argument now, before NCUA is a little bit less cut-and-dried.  It was black-and-white in front of Congress, but now dealing with the nitty gritty of how this is interpreted is less easy.

Secondary Argument(s) and Evidence Articulated by the Opposition

“They also say consumer choice, you’re depriving the consumer of choice.  But at the same time they argued that people were going to be thrown on the street if there wasn’t a remedy for this.  And basically no matter how much we said that people weren’t going to be thrown on the street, the image of somebody being forcibly tossed out of their credit union was hard to overcome.”

[Note from Beth:  It was amazing during this interview that all three seemed better able to articulate the credit union argument than there own.  They were all jumping in and talking over each other and the credit union arguments were all punchy and easy to understand.  Beyond “the fairness issue” everything became much more murky once they began to talk about their own arguments.  It seemed unsurprising to me that they would lose before Congress and before the public in that situation.]

Targeted Argument(s) and Evidence Articulated by the Opposition (and Targets)

None mentioned.  Everything at this point is aimed at NCUA.

Described as a Partisan Issue

No, although more Republicans than Democrats are on the bankers side.

Venue(s) of Activity

Congress, NCUA. 

Action Pending or Taken by Relevant Decision Makers

Congress has acted, acting to make up for the Supreme Court decision that NCUA had gone beyond its legal authority re: field of membership.  Congress had given back relatively broad authorities to add new groups or credit unions to existing credit unions, thereby expanding the field of membership.

Still to act was NCUA, which was promulgating a new interpretive statement regarding how that congressional action would be enforced.

Policy Objective(s) and Support for/Opposition to the Status Quo

During the fight before Congress and now they were in favor of the status quo as defined by the Supreme Court.  

The ABA’s central goal 

They say to summarize the ABA’s central goals on this issue, you first have to specify the venue:

· “I did the litigation.  And the goal of the litigation department is to have these people obey the law.  Whatever that law is at any given time, they need to obey it.”

· “In the legislative arena, I think the goal was to block growth and expansion.  Clearly from our viewpoint, when you look at the field of membership legislation, what was occurring is that the credits unions experienced during the 1980s was very explosive growth.  This allowed some really large, aggressive institutions to become in direct competition with many of our community bank members.  It was this competitive issue that was come to the forefront, especially given that credit unions have a tax subsidy, they had a different regulatory structure which at that point in time was very different from the bank regulatory structure, more lenient.  And all those factors manifested themselves into trying to, looking at the field of membership and going forward with legislation.

Advocate’s Experience: Tenure in Current Job/Previous Experience

Reliance on Research: In-House/External
Both, but they have an in-house policy research department, led by a man with a Phd in economics.  Two policy MAs are also in-house.

Number of Individuals Involved in Advocacy
Approximately 50.

Units in Organization Involved in Public Affairs/Policy
Legal department, lobbying staff, policy staff, PR, and an affiliated PAC.

PR department with has 6 full-time staffers

Legal has five lawyers.

There are 38 registered lobbyists although there is some overlap with legal.

The policy staff has a PhD in economics and two policy MAs.

Advocate’s Outstanding Skills/Assets
Rasmus is a lawyer and a senior counsel for the ABA.

Type of Membership: None, Institutions, Individuals, Both
Institutions.

Membership Size
Not asked during interview

Organizational Age 

The ABA began in 1875.

Miscellaneous

