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ARGUMENTS:

1. To Democrats:  this is your issue, it is a union issue, of course you should support it.  

2. To Republicans: our proposed bill would put a greater requirement on OSHA than currently exists.  OSHA is already doing this outside of notice and comment. 

3. To Republicans:  If we don’t do this, there will be a worse bill.

4. To both:  This is a serious public health issue that needs to be dealt with.

This is a strange issue in that it involves labor, and yet a Republican committee chairman (Ballenger is chair of the Education and Workforce Committee as well as being deputy majority whip) is thinking of doing something about it.

Lipnic joined the Education and Workforce Committee in March and when she arrived saw a folder about this issue and decided to look into it.

Later in the interview she told me that she heard that Rich Bond, the former chair of the National Republican Committee (sp?) had been hired by SEIU and was making office visits with Republicans and she decided it was an issue she needed to look into.

She saw that SEIU had left information for the committee and so asked others in the office, “Can we call them?”  Because it was just so weird for a Republican staffer on a really partisan committee to contact unions, which are so strongly allied with the Democrats.  But she did call them and the union lobbyists were so surprised that they thought it was a trick – that she was trying to trip them up or confuse them.  But really she just wanted information.

In May 1999, Marge Roukema, R-NJ, introduced a bill that was similar to the one that Ballenger is working on now.  Her interest in this was that she faced a very tight primary in her district, and her district includes Becton Dickenson, the needle manufacturer, which would be in favor of these safety devices because it could sell 37-cent needles instead of 8-cent needles.

Of course, she also cared about the public health aspect, but “Something can be both a good idea and be self interested.”

OSHA, through the rule-making process, created the Bloodborne Pathogens Standard in 1991.  This was in part a reaction to the dentist who infected his patient.  This standard says something vague about health care providers having to provide all reasonable precautions against transmitting bloodborne diseases but doesn’t really spell out what those precautions should be.

Since then OSHA has been under pressure to do more and to strengthen the standard.

Pete Stark, D-CA, paired with Marge Roukema on a bill that calls for tougher standards – it says that OSHA must finalize the standard.  They have pulled a lot of Democrats in on this bill.  Stark is the ranking member on the Health Subcommittee of Ways and Means.  Ballenger could ask for a discharge petition to get this issue back on his committee, but Ballenger sees faults in the bill and would rather do his own.  There is a good chance of winning because of the bipartisan nature and all of the co-sponsors.

Ballenger’s main beefs with the Stark bill are that he wanted to soften the needle mandates since enough safe needles may not be immediately available.  His planned bill would not be so extreme as Roukema-Stark’s bill.  Both of these bills call for the issue to go back to OSHA and for OSHA to go through a new rulemaking process to update the standard, but the two call for slightly different things to be included in the standard.

Since the Roukema-Stark bill, OSHA has revised its compliance directive on this standard.  Compliance directives are a type of sub-regulation that OSHA sends to its inspectors to tell them what to look for when inspecting hospitals etc.  The directives are central in this case since the standard itself is vague.  But these directives and letters of interpretation sent to hospitals do not have to go through the regular regulatory process.  They are not subject to notice and comment and no interest groups get a voice before they essentially become law.

This is one of Ballenger’s complaints.  The OSHA compliance directive is legislating without any chance for input from those affected.  It is operating outside the process.  This is undemocratic and it makes it almost impossible for small hospitals without full-time OSHA compliance directors to follow.   It subverts the rulemaking process.

So as Lipnic sees it, the main issue is the political/legal issue of shouldn’t there be notice and comment on this.  OSHA says no, there are no new legal duties imposed by the compliance directive.  Lipnic and Ballenger say OSHA is wrong, and the compliance directive most certainly is imposing new requirements.

Lipnic and Ballenger actually think the OSHA compliance directive is good policy, and want to see it implemented, but they want it to go through the full regulatory process.  

One strange thing about this issue is that Ballenger had a committee hearing on this simply to learn about the issue and where all the different sides stood.  This is very old-fashioned.  Nowadays committee chairman are much more likely to use a hearing as a vehicle to launch a bill that is already written, not as a tool to learn more about an issue that is not yet completely formulated.

Republicans going into the May hearing were very worried, because this type of hearing can make Republicans look terrible.  There was a 1992 hearing with workers who got AIDS from needles and it was very emotional and was very bad media for the Republicans.  But Ballenger wanted the hearing to 1) raise awareness about the compliance directive 2) question OSHA about how  a compliance directive that said health care providers must use safety devices was not new policy 3) and educate the committee about this issue.

Who the committee has heard from on this issue:  Unions (SEIU and all of the AFL-CIO affiliates), manufacturers, nurses (ANA), hospitals (AHA, state associations, individual hospital groups).  “They all have a self-interest beyond the good government interest.”  They didn’t invite the manufacturers to the hearing, even though many Republicans on the committee wanted them to, because Ballenger thought that this was not a forum for arguing for one type of device or another.    “The unions all back each other” even the teachers union came out to lobby on this.l

Rep. Ballenger sees this as a public health issue, not as a labor issue.  Not just HIV but especially Hepatitis C is a big danger.

This was a great organizing issue for the unions.  It gives them the opportunity to file grievances, show them doing something for members and being effective, and attracts for members.

AFSCME was a big lobbying force on this, in part because OSHA doesn’t cover state employees and AFSME hopes to use this issue to get OSHA regulation of state health care workers.  The Roukema-Stark bill has provisions addressing this wish, it would condition Medicare payments on whether or not the hospital adopted the safe needle directives.

SEIU scored a tremendous coup in hiring Rich Bond, former chair of the RNCC.  He has tremendous access to members.  As soon as Lipnic saw that Bond was working on this issue and meeting with Republican members on behalf of SEIU, “that’s when I said, “is anyone paying attention to this issue?” because they should be.  “Because Bon has instant access” to Republican members.  He’s pushing the Stark bill, too, which is something Ballenger would rather not see enacted, both for policy reasons and because it is Stark and Stark’s a jerk and a Democrat.  Because of these contacts by Bond, Republican committee members are coming to Ballenger and saying, “hey, this is an interesting issue, why don’t we do something about it.”

SEIU would never contact the Republicans itself.  It always does so through Bond.  Ballenger hates the unions and as thrown people from the unions out of his office, cursing at them.  He also once sponsored a bill to abolish OSHA.

Lipnic’s stroke of brilliance was to have Lazio come on to the bill as an original co-signer with Ballenger.  This gives Lazio something he can point to as having helped the unions.  This is important in his race with Hilary Clinton because the state branch of SEIU has already given the Democrats in New York $1 million this election cycle.  So this bill could help Lazio. 

So Ballenger agreed to the hearing.  On most hearings only the chair and ranking minority member show up.  That is especially true with OSHA because a lot of it is so technical and dry.  Either that or it is the source of great partisan fingerpointing and labor battles.  But in this case, in this hearing, lots of the committee members showed up.  The unions worked the Democrats and Rich Bond worked the Republicans and Ballenger was interested in this issue so he talked it up.  He even made up his own list of people and went down the list contacting people and telling them to come.  Even people not on the subcommittee came.  “People recognize a good political issue when they see one,” Lipnic says.

Their main argumetn is a legal argument:  This is a regulation change that should be subject to notice and comment.

The bill, and Stark’s bill, requires OSHA to do a rulemaking and include specific things in that rulemaking.

The AHA argues that it doesn’t want a federal law, but regulations are OK.  Ballenger and the committee’s point is that these are the same thing, since the federal law just instructs OSHA to draft a rule.

This is a bipartisan effort.  It is more flexible than what the Roukema-Stark bill does and it matches the OSHA compliance standard.

ACADEMIC INPUT:  Jeanine Jagerr at University of Virginia for ten years has been writing about this, encouraging people to think about it as a public health issue.  Her chair is funded Becton Dickenson.  But other PhDs and MDs have gotten into the act since and there is a competition over who is the voice on this issue.  Lipnic had 10 different academics vying to speak at hearing (she called some after reading their stuff, others called her).

In the future:  If they can get the ranking minority member on the committee – Rep. Owens – to sign on with this, the bill is as good as passed.  This would be very unusual on such a partisan committee to have Reps and Dems working together.

They won’t let Stark be an original co-sponsor because he is such a jerk.  Dems are even peeved at him because he yells at people on the floor.

IMPEDIMENTS:  The Democrats would rather not see things move at all, because if nothing happens that makes the Republicans look bad in the election.  Lipnic and Maurer say that Dem leadership is saying to the interest groups: can’t  you wait on this until the election is over.

Some Republicans don’t want to see this bill pass because they see it as a labor bill and they say ‘why are we looking at a labor bill?’  Rep. Ballenger argues that it is a public health bill and that it also is a bill that is much better than the alternative that might pass if Republicans wait until after the election, when Stark’s bill might make it through.  

Also, next year Ballenger won’t be committee chair even if Republicans retain control because of the Republican limitation on how long chairs can serve.  So this is his last chance to get something through as his project.  Although he may allow Lazio or Roukema to sponsor it alone just to give them credit that they need more than he does.

Others heard from: SEIU through Rich Bond, ANA, manufacturers including Becton Dickenson, group purchasing organizations that purchase and distribute supplies for hospitals, 

Ballenger himself is so interested in this issue that he called some NC hospitals in Catawba County to see what they thought about it.

On the unions not coming forward themselves to speak to Ballenger/the majority side of the committee:  “We weren’t going to see the other side too much, they knew better than to push their luck.”  If they did want to talk they dealt with Lipnic rather than Ballenger since “she’s more levelheaded” and knowledgeable.   Also, “the unions had no reason to talk to him because he was already doing what they wanted.”

They have gotten a number of calls from the NC Hospital Association.  They were extremely scared about all of this and so Ballenger’s staff has worked to diffuse that fear and explain what the bill does (just forces OSHA to formalize what it already does).  The AHA is not up in arms about this at this point, and that is all that Ballenger can expect.  “They are thinking it over” and know that the Ballenger bill will be better than the Stark bill.  They are not as vehemently opposed as before, but they will never be full-out supporters because at least some of their constituents will remain strongly opposed and they can’t go against their constituents.  If the AHA is are quiet, that is the same thing as support on an issue like this.

In Illinois the state AHA defeated a law to require safe needle devices, but elsewhere the state AHAs have mostly been quiet.

A Catawba hospital did a study looking at how much they spent when an employee was accidentally stuck because  of all of the HIV and Hepatitis C etc. tests for the next year or so and decided that the cost of that versus the cost of buying the more expensive needles pretty much equaled out.  Of course there is also the cost of training people to use the new devices, etc., so there still is a cost, but maybe it is not quite as great as one might think.

“There is so much pressure on members to do something that it is hard to have the time to look at an issue in depth, to peel the issue back and understand it and figure out what is worthwhile doing.”

Once a bill has been drafted there is a kind of path dependence, so it was nice in this case to be able to have the hearing on the issue before the bill had been drafted and to have the chance to learn about it.

One problem is that pieces of legislation are often drafted badly.  You hope it gets caught at markup.  If not it can bring down a member’s bill or worse yet, the bill won’t do what the member thinks it does.  Sometimes there is a principal-agent problem between the member and his staff or the member and committee staff, where the staff member has a different agenda than the member and writes his or her agenda into the bill instead of the member’s agenda and the member doesn’t have time to read the bill and doesn’t know the difference.

What is driving this issue:  new technology in safe sharps; 15 states passing laws requiring safe sharps.

BACKGROUND:

Greg Maurer: Has been on the Hill for three years.  When he came to DC he worked for New Gingrich in the speakers office, in the planning office.  Then in 1998 he went to UPS as a lobbyist.  He lobbied against the unions on ERISA, ergonomics, and other issues.  His boss at UPS had been on the Education and Workforce Committee.  That gave him an in.  In August 1999 he came to work for Rep. Ballenger and is one of six staffers in the office.

Victoria Lipnic: (225-7101).  She joined the committee in March 2000.  Before that she was a labor employment attorney for seven years, working in private practice and then for the Postal Service.  There are three committee staffers who deal with the same issues she does.

