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Passenger rail access

Let’s talk about the passenger rail bill.  Do you know where your members’ position on the bill? 

“Let me say that the bill is very well intended.  It is a pro-transit bill. However, the particulars, we are going to bring our membership in to see, what we, as a diverse industry, can support, because I think I mentioned little on the phone, some of our members are in different situations.  Some of our members own their own tracks; some of our members don’t own their own track.  Some of our members use the rights of way in the capacity is very much there.  Some of our people need capacity even when access is very tight.  So there are so many different circumstances, rather than have a blanket position, we are really going to think through what our position is. And some of our members, just to go a step further, it even involves the use of our equipment.  Some of our members want to use traditional railroad equipment, some of our members want to use like light rail equipment.  Put all that together, and there are very different scenarios that are there, and we want to think through all of them, and make sure we get it right.”

Are you going to your membership meeting with a particular proposal for what to do, or just trying to get feedback?

“No, we wanted to come from the ground up.  Maybe eventually I will go to them with a proposal, but I would like to hear their thoughts before I put anything in front of me. “

At this point, the activity consists of learning the information and presenting it?

Yes. 

Who have you been talking to, besides your members, if anyone, about this issue? Who else do you see as being involved?

“Let me go back and say, it does not have to be a legislative issue.  In fact, our first step was to try to work out, what we called framework with the freight owners, and they have an association, the Association of American Railroads.  I want to give you a speech that our president Bill Millar gave, in October or November of 1998, that sort of kicked it all off and framed the issue.  In fact, that’s one thing I want to give you before you leave today.  Bill gave the policy reasons for what we want, and I can go into those, but part of that speech he also announced, because he had spoken to Association of American Railroads before that, that we were going to launch a cooperative discussion to see if we work out the procedures, the checklists, the how-to, for when we do want to use a freight line for passengers.  So like, “what are the things we have to do, what are the critical paths for doing that”, and we had about a year of very useful discussions on that.  However, we have broken those talks off, because it wasn’t going fast enough or far enough.  So I guess you could say we’ve now” extended “our discussions to include not just the freight railroads but members of Congress and the administration.”  

And do you still hope there will be a nonlegislative solution?

“I certainly would hope that.  I would hope that we are not anticipating or counting on that.  We are moving forward with assuming that that is not present.”

At the present time there is not a nonlegislative solution, so you have to move forward to talk to Berkinoff??
Yes.  

When this Clements bill came up, were there other things that your organization was working on or did Clement’s office talk to you before?

“Clement’s office says that they have problems around the country with transit systems, not receiving and not cooperative response from the freight railroad that they need the access on.  And we’ve looked at the projects coming up around the country, T21, transportation equity act for the 21st century identified itself 200 rail projects.  About half of them project the need for access to some freight line, which makes all the sense in the world.  If you are building a project, it’s a lot better from a public policy point of view to use the quarter that exists than to bulldoze a neighborhood down to put a little line in. In fact, transit systems generally have eminent domain power to do things when it is in the public interest, if they do need to bulldoze a neighborhood, for example, they could do that.  But if you want access to a freight line, you cannot.  Its the one hole in our authority because the railroads come under the interstate authority of the service transportation board, previously the SCC, and it would be up to the STB on an issue like that.  However, the STB has not viewed in its jurisdiction to get involved in these kind of disputes.  So we need to change the whole ball on the way around that.  

At least so far, your organization would be empathetic to the Clement idea that the STB needs to have some authority in these cases?

I think so.  That’s one approach.  The one approach views where Amtrak has, but I wanted to give you some background. So there are problems happening around the country with, I could name places where those have occurred, but one has been Nashville, TN, where they are doing a project and they need access to the freight lines and in one case, they readily got access.  In another case, they have not been able to get it.  The problem with the process is, I mentioned eminent domain and STB, but the process for this is that there is no process.  The freight railroad can tell you yes, no, unilaterally, for good reason, for bad reason, and for no reason at all.  They have the cards, and that puts the public authority in a very impossible negotiating situation.  So we just want to process, maybe whether that be arbitration, or a dispute, resolution type process.  That is probably the main reason why our talks broke off with the Association of American Railroads.  They would agree to a checklist, but in the end, they held all the bargaining power on their side, and we said, “well okay, if you come to an ??, and you can’t resolve a problem, rather than let it drag on forever, which sometimes happens, have some type of arbitration or dispute resolution process that go to the STB and say “work out a reasonable arrangement on this, we are willing to pay, we don’t want to use the line for free, we want to pay rent” but we at least need the ability to talk”. So that’s what we want, some type of dispute.  So Bob Clements’ office was having a problem, they had no way to address their problem, so they talked to us and said, “are there problems?” and we said, “yes there are problems, in fact there are problems all over the country” and we have been talking to them for awhile, and it led to legislation on that.”

The Clemment bill would give public transit authorities that same sort of status, if you will.  And at this point your membership is either split or hasn’t come out to say what they think about public transit having those sorts of access rights.  

“I am being a little too mild in my talk there.  We definitely want them, and something like that.  Its just the particulars were being very careful about that.  Certainly concessionally we can support it.  Its just “how does it apply to different particular situations”, and we’ve got to think through, you know, you get into property rights and ownership rights, and even some of the freight issues, too. … They are the owners, they have the rights of ownership, we don’t want to be too reckless in saying “yes we want the world” so we want to think through the issue.  I think also, that we have some time to think it through because it’s very late in the congressional session and they aren’t going to get to this bill this year.  So it will have to be reintroduced in the next Congress, and that gives us time to give it a thoughtful review.  Sometimes you don’t’ have that luxury, but our feeling is that we do this time.  There is also another legislative factor; one vehicle to consider to date to enact this would be the reauthorization of the service transportation board.  That service transportation board’s authorization has expired, and Congress needs to reenact that.  It is possible that as they reenact the service transportation board they clarify a responsibility in this area to resolve disputes.  So that has been part of our strategy.  It also appears that the service transportation board legislation will not be, they won’t get to that issue either.”  

So far you haven’t been talking to other members of Congress or pushing the issue, or not so true?

“We are floating it around. Also its important for the freight railroads to know that it doesn’t hurt to, not that we are being too showy or anything, but they also need to know that there are members of Congress that have an interest in this issue, and we aren’t reluctant to talk to them.  The problem is real.  There is no hesitation about talking about the problem.  It’s just the particulars.”

What sorts of members of Congress are you talking to about this, other people who have the same issue in their districts?

“Yes, the sponsors, for example, of the Clement bill.  Congressmen Regula, Congressmen Mica, Congresswoman Tousher, and Congressmen Bloomenhour?? I don’t think has a problem as such, but he is a very supportive of public transportation and the growth of public transportation.  Anyone in support of the growth of public transportation has to be concerned about this issue.  Because in the future, as urban areas are developed, its just good public policy to use the existing rights of one.  The corridors that exist, it’s good from a planning point of view, from a transportation point of view, its good from a cost point of view, no doubt.  Its good from a commonsense point of view, the capacity exists on those lines, why in the world would we not want to use it? Railroads at one time were public utilities, they had common carrier obligations, in some cases they were land grant, not in all cases, but some cases they were.  They were governed as public utilities for under the law for many years.”

What other arguments?

“If your objective is to build a project, there are many, many impediments to accomplishing that goal, and you just have to deal.  And this is a potential major impediment.  I can tell you first hand in Pittsburgh, where I worked, we had a project and it needed access.  Not even the use of the tracks, just use of the right of one, from the rail line, and they had conditions that we felt were unreasonable.  They said, “OK, you can build your track but you have to build it, we will give you a window of construction time between 2-4am.”  That added impossible costs to the project.  They also had other conditions that they wanted.  I can see their point of view.  From their point of view, they’d just as soon you not.  Their business is freight, they want to run freight, they don’t want the liability, the new liability issues presented to them.  They don’t want any operations problems that might come of this.  They think that this is getting them into the political arena, that they lose control once they are in.  So there are many reasons why they don’t want it, and while I respect those reasons, I think they should try to confront them rather than...We have problems too, we have to get these projects done, and if it makes sense to use that quarter, sometimes you just want to use the right of way and you are willing to pay money to do it.  But if there is no process to approach them, if they can tell you, “We’d just as soon have you not be here” then you can’t even get started with them.  So it’s just a very big...50% of the projects need access in our estimation, at least.  And if this is a possible impediment, fatal flaw in many times to the project, then it something that we are going to do.  If you want those projects, this is something that we are going to have to deal with in order to get those projects delivered.” 

Are these people that support the idea, they aren’t people that you necessarily have to convince?

You’re probably right on that for the most part.  Sometimes driven by the need, parochially to get a project done, so they are a partner in the delivery of that project and this is a way they can help, help their local authority, and they can help them with money sometimes, through appropriations, and they can help them through policy, which would be this thing.  There is a populous element to this thing too, its like people versus corporations type of thing.  I don’t talk about that, but I think it has a national, favorable ring.  Passenger operations are very close to the people, as opposed to freight.  Freight is noisy, nasty nuisances going through the neighborhood. By nature of the railroad, they don’t have presence in the community, most of the times they are just passing through the community with the big noisy freight trains.  The passenger operation, conversely, is very related to the community.  You have a station in your community, a presence in the community.  We have community involvement in our decisions and in our plans, so I think there is a lot of appeal.”  

Do you see this as a partisan issue?

“No, its bipartisan co-sponsored.  I also should note, Congressmen Overstar, has introduced a bill too.  Actually, it is an STB reauthorization bill that has a very similar component.”

Impediements?

“First of all, there are other issues out there very related.  The access, if you talk to a railroad, and mention the word access, they won’t think of our issue.  They will think of a concept called competitive access, which is, the railroads get downsized and consolidated to the point where there is not much competition there, and the shippers, people who ship grain, and whatever they’re shipping, are saying that they have been a victim of the downsizing and consolidation of the railroads.  (Example: not factual, but conceptually correct) There is a farmer in North Dakota who might pay more to ship their grain from North Dakota to Seattle than it would cost a farmer in Illinois to ship their grain from Illinois to Seattle.  So it’s a matter of what the market will bear, and their view, the absence of competition in the railroads.  So there have been efforts to give access to the freight lines, and every railroad could use the whole network to ship products.  If you want a contract with Canadian Northern to ship from point A to point B they could use, legally, the tracks of A, B, or C railroad to make that shipment.  Right now they can’t do that.  The freight railroads have the dispatching power.  But what they let operate on their tracks.  This competitive access issue has come up for the need for competition in the rail industry.  Anyway, that is an issue that is out there, a very heated issue now.  The shippers are complaining, they are getting gauged and the railroads are defending themselves saying they are on the brink of ruin in the 1980s, they had the XXX act, which Congressman Florio enacted when he was in Congress, he was the chairman of the committee that enacted it.  And they are saying deregulation has made them soft, not vibrant, at least, able to continue, and they do not want that federal regulation, that is a very long point.  There is a much thicker political situation out there than our single issue involving access to freight lines.  We have to be mindful that there are related, and arguably bigger issues out there than ours.  We also have to be mindful of this deregulation argument.  Deregulation has, by and large, been in many people’s minds, I think myself, you can put me down as one of these: deregulation has been helpful and successful to the railroads.  Has it gone to far? The shippers would say yes because now the railroads don’t have to mindful of race, competition, etc.  So I think that’s another issue. Okay so the first issue is a big complex political arena.  Second issue is to what degree does the government want to regulate and dictate.  The third issue would be the rights of property owners. And should not a property owner have a right to use their property as in their private interest.  And I guess the fourth issue would be just pure politics, you know, who has relations with who, and the freight railroads spend a lot of effort in developing those relationships and they are politically powerful, so we would have that to contend with, I think those are the four points.”  

Is there any pattern to whom the railroads have relations with?  Is there a particular corner of the house...?

“They like to go after the people in the committees that are in a position to be helpful to them.  I guess traditionally you would guess the railroads are a private enterprise, so they like the private enterprise politics.”  

Any individual railroads that have been especially active in opposition?

“Let me say there are only like five or six, so there is not many of them.  There are, in addition, many short line railroads, and they are basically cooperative.  They are looking for ways to make money, and if this access can bring money into their coffers, they like it.”  

Do the short line railroads have their own association?

Yes, they are called the American Association Regional and Short line Railroads.

Did they come out one way or another in this or not yet?

“They probably, if they were forced to a position, they probably wouldn’t like it.  Because in the end it would be the same as the freight.  The problems don’t exist with them, we are usually able to negotiate a settlement with them.  However, in the event we were not, they would not want to lose their heavy hand in those negotiations, so they would be really in the same position as the other guys.”

Your office, capacity for in-house research?

“We are, I am reluctant to say it, but the authority on rail.  We should be the authority on policy in the transportation industry.  Of course, that is my personal title, I am the director of policy here at APTA, so I should be as up on these issues as well as aware of what is going on in the country as well as anyone.  I would like to portray ourselves as that we testify on Congress, we have written articles on this issue, I think we are on the cutting edge on the policy research in this area. [The articles] have mostly been like testimony-type documents, we testimony maybe half-dozen times. We have testified before the service transportation board, we’ve testified before the Senate and Congress committee, we’ve testified before the House Transportation and Infrastructure Committee.  We have interestingly, the rail mergers that have been occurring, recently the Burlington Northern Railroad has proposed to merge with the Canadian National Railroad and that, I mentioned before, all the downsizing that has occurred in the railroad industry, Congress and the STB have basically said, “enough is enough, let’s slow down, let’s take a look at what the procedures should be in merging”.  So we’ve gotten involved in that issue too, that’s another topic, but we have woven in some of these ideas also.  So when I share with you that testimony you will see what I am talking about.”  

Besides the testimonies, are there other activities that you’ve been involved with to push this issue, to bring this issue to light?

“We have not launched an advocacy effort in the area yet.  For a while that has been on hold, while the AAR discussions were going on, and now its on a little bit of a hold until we get our position a little more sought out.”  

Back to the office, staffers, division of labor.

“In Government Affairs we sort of have three divisions.  We have a legal section, we have a Capitol Hill oriented section, and we have a policy section.  I have to be the director of the policy section.  So you might ask why we are involved in legislation.  The straight and only answer is that when I started here, the railroad laws are sort of different than the public laws; it is a whole different book of laws.  And most of our legislative efforts have involved transit laws.  The commuter railroad laws, its like going back to school, you have to learn the whole separate issue. When I came here three years ago, I happen to have a background in railroad laws, particularly through my years in New Jersey, and so they just needed someone to do it.  So even though my main job is policy and member mobilization, I took on the railroad laws as part of my scope of work.  So it is the one set of Capitol Hill lobbying issues that I deal with.  If you put a percentage on it, I would say 75% of issues are dealt with through the other part, the Capitol Hill oriented government relations.  I do this because the reasons I mentioned.  So that is how we are organized.  Most of my stuff non-legislative, the stuff I do:  The community aspects of public transportation, how it effects the urban fabric, how it effects the livable-community type stuff, how it effects anti-sprawl, how effects making communities work better, how it effects environmental.  We do a lot of that [papers, pamphlets], but there are just many interfaces with those kind of issues, those kind of institutions, there are just many interfaces, everyday, on those things.”
Is the policy related information that you gather, is that distributed to your members for their use however they want, or does it go to the Capitol Hill staff, is it more directly focused on the specific issues they might be lobbied on, or both, I guess, what’s the use of the policy information that your office gathers?

“It’s for our members, we are trying to be a leader.  It’s also for Congress because they ask us a lot.  They are politicians over there; their job is to get things done, to make it happen, in a political sense.  They usually need a lot of support as to what to write.  And if you have a good relationship, which we very much do, they will count on you to be their source on that stuff.  They can’t be experts on everything.  There is no way.  So they have to have a trustful relationship with people like us that they can call and get the straight information.  So a lot of our efforts go to that.  In general, a lot of our effort, it’s not just Congress that does that.  The media does that, other institutions in town, say the Conference of Mayors, need some expertise on public transportation, this is where they will call.”

How many on Policy staff?

“I have three professionals and support staff, and an intern. (Not including himself).  Its part of our strategic plan, not just to have an intern but to expose people to the industry, and hopefully they will go that way in their career.”

Capitol Hill staff?

“Well there is only a director plus two professionals, and they operate through consultants.  Then we have hired help.”

What does Legal do?

“Legal does what any other legal department in a company does.  You have contracts, all of those things.  We also have a lot of legal analysis at our work; there is regulatory issues that involve legal.  So just I strive to be the policy expert for the industry, our legal people strive to be at the top of the curve with legal issues.”  (They have two people, both lawyers.)

“See the thing is we have another element to my job too.  We do member advocacy type stuff, like we try to organize our members so that they can be effective in their advocacy.  So a lot of the people are heavily involved in that area too.  I’d say almost a third of our efforts go into that area.”

What sorts of degrees does your staff have?

“Policy and planning.  And we have an attorney, but I view him as more of a policy oriented.”

Your background?

“I’ve been here since 1997.  I have a political science degree and a MPA degree.  In fact, one of Rutgers’ finest initially hired me, two of Rutgers’ finest, Lou Gambachini and Martin Robbins.  They were in the Bloustein school of public policy.  I did two years in state government.  Basically I’ve done policy and legislative work the whole way through.  My degree is political science and an MPA from University of Pittsburgh, undergrad degree was from Edenboro in Erie County, PA.  My background really isn’t on the Hill, I’ve spent a lot of time there over the years but was never employed there other than an internship.  I was an intern with Congressman Doug Waltman, who is not in Congress anymore.”  
