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Issue:  Tax Issues in the Deregulated Electric Industry

Advocate:  Joe Nipper, Associate Director for Government Relations, American Public Power Association (APPA), 2301 M. St. NW Washington DC 20037-1484, phone 467 2900

Date of Interview: August 2, 2000, 1:30 to 3:40 PM
Basic Background

Most electrical production in the US is by private corporations, member of the Edison Electric Institute. A large minority, maybe 25-30 percent, is from public corporations, largely minicipal electric companies. Most of these are in small towns, but a few are very large, including Los Angeles, which is the largest municipal public electric utility. Public utilities and private ones have very different statutory arrangements. In particular, public utilities can issue tax-free bonds for their large infrastructure needs (and just about everything in this industry is a large infrastructure investment). Private utilities typically charge more, provide returns to shareholders, and are unhappy with the tax advantages that the public companies get. The public companies point to various depreciation allowances and tax abatements that the private companies get, and basically there is a lot of ill-will between the two groups. On some issues, of course, they are in common straights, for example in complying with clean-air standards. But in terms of culture, tax treatment, financing, and relations with local authorities, they are very different and hostile.

With deregulation of the utilities, they are supposed to be able to share distribution facilities, sell power, etc. On July 11, 2000 the major organizations announced an agreement among themselves for a series of new tax regulations that would allow them to cooperate with each other. Now that they have reached this agreement with each other (at Congress’ behest), they are ready to lobby to attempt to get the relevant tax amendments adopted in law.

“There has been somewhat of a Jihad between the utilities for quite some time. This historic agreement will put an end to decades of our disagreements on these tax issues.”

“There are really two major points of disagreement between these groups; one is the tax issue above. The other is power marketed under the preferential rights arrangement which gives municipal power companies preferential rights to the power generated by federal hydro electric power facilities. This disagreement covered by the tax agreement just signed.

“Restructuring the electric industry has served as a catalyst for this dispute [the tax issue] to be resolved and has increased the rhetoric on all sides in general. The October deadline has provided a sense of urgency. The agreement includes three factors: 1) limits on public utilities in the use of tax-exempt bonds; 2) limits on taxes for certain kinds of investments made by the private utilities; and 3) the tax exempt status of rural electric cooperatives.

“All this has come from state-level changes in law and from federal regulatory changes. If Congress restructures the wholesale markets this will be even more exacerbated, so it is clear we need some new tax laws. Many states have implemented retail competition laws, but others are waiting for federal wholesale market legislation to be passed. So the federal tax code has to be updated to allow and reflect these changes.

“In 1986 and 1987 there were fairly significant changes in the tax code affecting the industry. Public utilities suffered a major blow there. Tax exempt bonds must be used for public purposes; that is, they can’t be used to support private investments. However there had been a 25% “private use” exemption to allow for joint investments. The classic example would be that a city might want to build a new office building, using tax exempt bonds to pay for it, but also to have some shops or restaurants on the ground floor. The 25 percent exemption is to allow some things like that, some flexibility. In 1986 this was reduced to 10 percent, or $15 million, whichever is less. There had been some scandals that led to this, for example sports stadiums that were built essentially for private companies, [and some other scandal in Chicago dealing with the housing authority or something] and the electrical utilities got caught up in this. Since many of the investments we make are very large, many of our members hit the $15 million dollar cap before they even hit the 10% cap, and this was very galling since it was simply put in there by a particular staff member on the joint tax committee with a grudge against public utilities. I don’t know who ever elected that guy.

“So there were changes in the law in 1986 and 1987, but these did not change the fundamental approach; rather they just lowered the private use exemption. Our companies remained in a regulated monopoly situation. And most of our customers, of course, are private entities so you could make an argument that all our investments were ultimately to support private use. The IRS had ruled however that as long as our prices were the same to all customers for a given class of service, that this counted as a public service rather than a private use. Now, if we were to sign a contract with a particularly large client, however, giving them a special  rate, that would be private use and would count against our exemption which is now capped at $15 million. Joint production agreements, for example, are basically impossible under this arrangement.

“Under a retail competition rather than regulated monopoly situation, which is going to be the case now, we would no longer charge rates on a tariff basis, but based on individual contracts. The IRS says that one-on-one contracts are private use, so this is suddenly a huge issue for us. Only a few large contracts would push the typical utility over the limit.

“Open access in transmission was also part of the 1992 Act. Private use comes in here also: You can’t allow more than 10 percent of the capacity of your transmission system to be used by private companies, otherwise you’re over the limit. We build our transmission systems with tax free bonds, too, like everything else we do. FERC ruled in 1996 that munis did not have to give open access to their transmission lines if this would push them over the private use limits. [But obviously this is at odds with the goal of open access and deregulation in general.]

“What are the issues for the private utilities? They worry about the tax liabilities when they sell transmission assets or spin them off as separate companies. Companies that produce electricity are supposed to be separate from those that control the transmission system. But when they sell these assets the market value can be very high, much higher than the tax value of those assets because they have been allowed accelerated depreciation on them. This will lead to a huge capital gains tax, and they want this eliminated.

“We [the public utilities] said that we can accept this as part of the overall deal if and only if the assets they are selling off go to a FERC approved agency. We want all transmission assets to go into the same system, regulated by FERC. The RTOs (Regional Transmission Organizations?) need to be built up; transmission will be controlled by organizations not involved in production, to avoid any conflicts of interest.

“The Feds: For the most part they are just relieved that we have stopped fighting. Neither we nor they [the private utilities] had the clout to just roll the other one in Congress. Congress and the staff all recognize that we both have a legitimate problem: they say we just can’t take sides on this one; both sides have good arguments and both are trying to fix the problems for good reasons. Essentially, we were told by Murkowski and Gorton to “go work it out and come back when you have a deal.” That was in February or March 2000, and was probably even stated publicly in a committee hearing. [Note to students: Let’s try to find that statement; check Slade Gorton’s statements and hearings before his committee.]

“The RTO dispute is fairly new. The private use problem has been an issue for 2-3 years now. There were bills introduced on the issue last year; Gorton introduced it in the Senate; JD Hayworth (sp?) in the House.

“Nuclear decommissioning is also a fairly mature issue. There was a bill last year, and then it was included in the omnibus tax bill, which was vetoed for other reasons. We really dodged a bullet on that one. We’ve been trying to link all these issues into a single agreement, but somehow EEI was able to get this nuclear piece into the House tax bill last year (July 1999), when we were this close to a deal. They were just going to stiff us: get their own part of the deal, then walk away from the larger deal. The veto brought them back to the table. So you can see that our agreement and working together with the EEI is not that simple; each side would really prefer to just get its part of the deal, but neither really has the power to roll the other one completely. But they came close to it on this one!

“FERC’s order 2000 last December 1999 put RTOs high on the agenda.

“The LPPC has about 2000 members, most of which are towns of 5000 or so, but it also includes LA and a few other large cities. This gives us an excellent political base in Congress: we have 70 small towns in Texas alone. Furthermore, unlike the private utilities, our members are not competitors with each other. We’re strongest in the Pacific Northwest, in the areas covered by the TV A; in New England; Upper Midwest, and California. We have at least one member in every state but Hawaii, however.

“The EEI is also everywhere, but they have more competition within their own membership than we do.

“Each side can recruit Members of Congress to carry their attack bills. Phil English from Pennsylvania is on the Ways and Means committee and he has been extremely supportive of the private utilities. And they have returned the favor: a look at his FEC reports would be very revealing.

“On our side, we can do the same, though we are not as well funded as the other side and we are not very active with a PAC and contributions. But in Nebraska, for example, there are no private utilities. Senator Kerry has sponsored our legislation in the Senate – there is no fallout for him.

“These issues are not partisan at all in Congress. It is very difficult for one side to roll the other: most Members just don’t want to choose; they have both public and private utilities in their districts for the most part. We had 34 Senators and 132 House cosponsors for our private-use bill last year. Sometimes we just have a better argument than the other side, and we win. Sometimes, at the end of the process, there’s a horse-trade.

“Local elected officials are our most potent weapon—mayors, members of the city council, the head of the electric company. We fly them in and sit them down in front of the Member and they say we’ve got to have this. And sometimes the other side over-reaches, threatens a member, or just messes up. We take advantage of that, of course.

“These issues are so dull that they can put Members to sleep in 20 seconds.

“These are tax issues so they go to the tax committees, but they are closely related to electrical restructuring issues. We’re dealing with the tax LA’s though, not the energy guys. Since it’s a new jurisdiction, they just don’t know the issues. This was one of the reasons they asked us to go away and make a deal; they just didn’t know what to do with us.

Lobbying efforts: “Bringing in the local officials is really the most effective thing we can do. We don’t  have much money. Our PAC brings in les than $20,000 per year. EEI  does that in a week. We have about $10 million in annual revenues for our entire association. So we can’t play the contribution game, hire lots of consultants, play the third party ad game. You should see the vicious ads put out by the other side in Roll Call—it’s pretty nasty stuff. So we can’t do any of that stuff. Mainly we work with allies and in coalitions; that’s the main way we operate.

“For this issue, because it was so important, we asked our members for special contributions, and we raised $1.4million to hire lobbyists and to support this effort. We spent a lot of that money to pay expenses to bring our members to Washignton, since often they are from such small towns that they couldn’t afford to do that themselves. So we did these fly-in programs, bringing the utility director, the Mayor, members of the city council and we had them meet with their state delegations. It was very useful to us.

“We worked in a coalition on this, mostly with other local government organizations: the league of Cities, the NASL (State Legislatures), other state and local government groups, the consumers organizations (Consumer Federation of America, Consumers Union, National Consumers League); other energy-related entitites – Enron Corporation and some other investor-owned utilities who want to join with our members in joint projects or to buy more power.

[Note: Consumers groups are pro-public utilities because their rates tend to be lower and in general they are public-sector supporters.]

“State laws typically have allowed munis to opt-out, and they have all opted out of the RTOs because of the private-use problems. The energy companies want the Munis in the RTOs so they all supported this bill.

“The Coalition was called the Campaign for Local Control (See Campaign for Local Control.org for their web site, or CLC.org.

“This started in Jan 1999 with the 106th Congress. Prior to this, in 1998, we spent our time getting consensus together, getting support in Congress, drafting a bill, and by the end of the 105th Congress, we had it all lined up. This set us up well in the 106th, so we hit the ground running. We wanted to get in the best possible negotiating position.

“At the same time as we were fighting with them in public, we were in quiet conversations with the EEI. Lots of this is religious on both sides; these disputes go back real far. But in our private conversations with these people we tried to get down to the real problems, stripped of the public rhetoric, and also to educate them about what our real problems were. So the first thing we were doing was these quiet conversations with EEI. The second thing was we were building public support for our bill. This was our public activity, and the stance was, screw these guys, we want our own bill, period. If we got the bill, great; if not, we would come into the negotiations with a strong position in Congress and at the bargaining table with EEI. We got 3rd party pieces written, we did a lot of grass roots work, we hired field operators in a few states, we got a couple of consultants busy here in Washington, we hired a full time grass-roots director. All this was directed at people on Ways and Means.

“The consultants can be very effective in getting access to certain key people. Sometimes, however, you just hit a brick wall. For example, in Oklahoma, we knew that that would be important, since once something like this gets started in the tax committees, you know that they’re going to call the energy people in their own party to see how they feel about it. So the energy people would be indirectly involved even if this was not their issue. So if we could get Steve Largent to say to Don Nichols that we have a problem, that can really help. With the help of consultants we had a trip out to Oklahoma and we met with the Governor and had a private lunch in his dining room with all the top level people who might be involved. And it looked real good. And then we found out later that some of the energy people on the other side got to him and suddenly we couldn’t get a phone call returned. We sent out 10,000 post cards, had op-eds in the papers out there, and a massive grass roots campaign. Not a frigging inch did they budge. So sometimes no matter what you do it just is impossible to move people.

“We got a lot of collateral benefit out of the campaign for our association itself. It really mobilized our membership, it brought them to Washington to see what we do, it made them really get mobilized and worked up. And it substantially improved our negotiating position with EEI.

The situation now: “Both bills were introduced last week. We had 15 members of Ways and Means as co-sponsors on the house bill. It’s looking very good. In the Senate, we had 5 cosponsors, 4 of whom are on Finance. We’re having lots of meetings with key committee staff, trying to get the bill included in the omnibus tax bill. We know we can’t get it passed as stand-alone bill. It’s a revenue-loser, so we need the off-setting benefits that might be in a large omnibus bill. Over 10 years, the cost of our bill is probably going to come out in the area of $5 to $8 Billion; $1 billion for the private use provision of interest to us; the rest to EEI for their various benefits. We feel that is equitable given the size of the two parts of the industry—it’s relatively proportionate. If the estimate of the cost from the joint tax committee comes out in that range, we’re probably going to be ok. We’re really counting on that surplus!

Arguments: “This bill promotes competition in the electric industry. This arguments works for both Republicans and Democrats. Regardless of one’s opinion on its merits, deregulation is happening. It will not work unless we make these changes. Yes, it costs money so that’s an issue, but it’s a requirement if we are to make the deregulated industry function. Given the cost, of course, we’d be dead in the water if the country were still running a deficit. We’re really counting on that surplus.

Concerning the argument that budgetary costs all get counted, but benefits don’t count: “That’s absolutely right: the benefits don’t come into the calculus in Congress, at least in the budgetary process. You deal with this by political will. The joint tax committee report will focus on costs: Their job in some ways is to maximize revenues for the government through taxes. SO you have to make the other case to the members. You have to convince them that the offsets are worth the political risk of supporting something that costs money.

“Public visibility helps—no one cares about the electrical industry. If they put together a tax issue, it will be very big, and our issue will be so small in that that no one will notice. We hope that we will look like small potatoes in that. My fear, really, is that we suffer a veto for reasons unrelated to us.

Our goals: “To get more cosponsors in August, present it in September, get revenue estimates from Joint Tax in September, get more support then. Ninety-five percent of our visits are great; they are glad to hear of the agreement we were able to reach. We are up-front with them about our estimate of the likely cost of it.

On dealing with these cost estimates from committee staff, and how important hey are: “It really does come out of a black box; you don’t know exactly what they are going to do, or on what basis. But you should not even think about attempting to influence them: You can really get your hands cut off it you try to influence that process!

“EEI hired Ken Keys, former staff director of Joint Tax; he can describe the process very well but even he says don’t even think about trying to influence them; they don’t like it and they can retaliate with a set of assumptions that go against your interests. Of course this doesn’t mean that you don’t meet with them, just that you never try to pressure them. We met with them early in the process, but it was purely informational: we want to make sure they understand how the industry works and that if they are using assumptions that they use realistic ones rather than bad ones. But we do no lobbying at all on that group.

“Bob Packwood is a lobbyist we have worked with on this issue. He won’t call the director of the committee even though she is his former staff director, Lindy Paul (Sp?). Of course, he’s called her, but just to indicate who’s working on this issue and who is knowledgeable about it. But he said it would not be effectual for him to try to influence the process. The people at joint tax don’t move around a lot in Washington, either: they tend only to work in Joint Tax, maybe to move to Treasury, and to the 2 or 3 big Accounting firms.

APPA: $10 million annual budget; $1.2 or 1.3 million in lobbying; 8 staff lobbyists and 3 support staff. Research back-ups from other parts of APPA: 2-3 people in statistics dept. gather general information about the industry for and from the members; they also sometimes gather data for lobbying efforts; we also have 1 economist who helps with arguments, and consultants are used to prove whatever point we are trying to make. We have 1 counsel and our Director is also a lawyer; we have 3 librarians and we are very proud of our library, they often do research for us. We pride ourselves on being a credible source of information, that is one of our biggest capital assets. We get lots of calls for information.

Only 2 or 3 of our member companies have full time lobbyists here, through some also have consultants. There are probably 30 or 35 Washington representatives of the member utilities; we use these resources as well.

Joe Nipper: Worked for the City of LA; then for 15 years  on public power issues, first as the lobbyist for the City of LA, then moved to APPA 5 years ago. BA in Sociology from ASU.

I should call him back in December at the end of the Congress to see what has happened and if they have gotten their provisions in the omnibus tax bill.

Excellent interview; very willing to talk.
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