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Basic Background

· Court decisions in the 1960s (National Bellas Hess, 1967), and the Quill decision by the Supreme Court (Quill Corp. v. North Dakota, 1992) established guidelines for collecting sales tax on remote commerce.  The Quill decision, in particular, stated that a sales tax on remote commerce caused an “undue burden” on commerce and reaffirmed a concept of “nexus” (created in the Bellas Hess decision), which states that only if a retail company has a “physical presence” in a state (e.g., headquarters, distribution center, a store), then the state can require the retailer to collect sales and/or use taxes on things it sells (in accord with the state’s laws on sales taxes).  The Supreme Court in the Quill decision did leave the door open for Congress to change the law and reverse or change the court’s decision.

· This was originally an issue involving mail-order catalogs.  Eventually, inequity in the collection of sales taxes on remote commerce arose.  Retailers with stores in every state (e.g., Sears, Ward, J.C. Penney) had to collect sales taxes in every state, while retailers with few or no stores (e.g., LL Bean, Lands End, Eddie Bauer) did not have to assess or collect sales taxes in most states.  This gave the latter group about an 8% price advantage over the former group. J.C. Penney and other disadvantaged retailers have tried legislative fixes to level the playing field in the past, without success. 

· Internet commerce is growing by leaps and bounds and could reach 20% of all retail commerce very soon, according to forecasts.  Retail sales on the internet fall under the category of remote commerce, and the “nexus” law applies.  Most internet dot.com companies have a physical presence in only a couple states and thus avoid having to collect sales taxes on most of their sales.  This puts brick-and-mortar retailers at a disadvantage, especially small mom-and-pop stores.

· In 1999, Congress passed a moratorium on any new taxation of the Internet.  This did not apply to sales taxes, but to access charges for internet access.  There was a telephone user charge (excise tax) passed in the late 1800s to fund the Spanish-American war.  This has never been repealed, but Congress is working on a plan to repeal it (House just passed a few weeks ago along with a 5-year extension on the moratorium on internet taxation).  The senate is now considering the bill.  Penney and other retailers want to use the Senate bill as a vehicle to address the broader issue of leveling the playing field in the collection of state sales taxes (trying to attach language to Senate bill to allow states to collect sales tax on remote commerce).  It will take a Supreme Court reversal of Quill or an act of Congress to level the playing field – equity in sales tax collection for all retail commerce.

· WalMart has recently stirred the pot.  Several companies (including WalMart) have spun off their dot.com enterprise from the main corporation.  This allows them to sell tax-free over the Internet in almost all states.  But, under the nexus law, they cannot have people return or exchange merchandise at WalMart stores.  The interesting part is that WalMart is thumbing their nose at the “nexus” law by allowing internet customers to return and exchange items at their stores.  This may be an attempt to provoke a lawsuit and “move the ball forward” so that the courts will revisit the “nexus” issue established by the Quill decision.  “They better be accruing a pretty big litigation budget.”

· As part of the moratorium Congress passed on Internet taxation, they established a commission to examine internet commerce and taxes – The Advisory Commission on Electronic Commerce (ACEC).  Gov. Gilmore (R-VA) was the chair.  They issued their report in April 2000.  There was no retailer on the commission, yet there were plenty of dot.com and internet companies on the commission.  Gilmore “railroaded the commission” to produce a report steadfastly recommending to maintain the status quo with respect to the collection of state sales taxes.  Thus, the report recommends imposing no taxes on internet commerce.

· A side issue is that some states provide retailers with a “collection allowance” (e.g., 0.5%) to cover the company’s cost of collecting sales taxes.  Ironically, in some states internet businesses are the only ones that qualify for the “collection allowance.”  Penney and other retailers want to straighten out that inequity as well.

· “This is primarily a retailers issue.”

Prior Activity on the Issue

· Past attempts to get Congress to level the playing field by changing or eliminating the “nexus” rule, and force all remote retailers to collect sales tax on the items they sell.

· Got House to pass Bacchus resolution recognizing that they need to give states the right to collect sales taxes on retail commerce.

· Tried to get a retailer on the ACEC (Gilmore) Commission.  Failed – no retailer was on the commission.

Advocacy Activities Undertaken

A multi-pronged strategy (legislative efforts at state and federal levels, plus a PR campaign to gain public support for their views).

· Efforts to get states to simplify their sales tax codes – get each state to create one sales tax rate for each general category of merchandise.  “Clearly you can’t have ‘one-size-fits-all’, because of the way different states are set up.”  Penney has software that calculates sales tax for every item of merchandise and every state.  Small companies cannot do this economically.  NY state has a very complicated tax code.  39 state governors support the Penney tax simplification proposal. Working with the National Council of State Legislatures (NCSL) to develop a model proposal for states to simplify their tax codes.  The goal is to get a majority of states to agree to a compact to simplify their tax codes (which makes tax collection feasible), then Congress will pass legislation to allow states to tax remote commerce.

· Once the state compact is farther along, Gill anticipates that it will be easier to convince Congress to pass legislation to revise the Quill rule and make all remote commerce subject to sales tax collection.

· Gill fears that Sen. McCain (chair of the Senate Commerce Committee and a staunch supporter of the moratorium on internet taxation) will take the ACEC report and turn it into legislative language to enact a more permanent ban on internet taxation.  Penney and other retailers will keep an eye on those developments to prevent the worst from happening.

· Educating legislators at state and federal level.  Op-eds, letters to the editor, and other media activity.

· Grassroots activities to educate state retail associations to work on this issue locally and educate state legislators on the need for a simpler tax code.

· PR effort (hired PR firm) to conduct focus groups and sharpen message to inform consumers.  Part of PR effort is to discredit ACEC report.  They are also running ads in DC area (geared at the Hill – Roll Call and the Hill).  In January, NRF board adopted a policy of equality in sales taxes on remote commerce, which made it into the press.  Within 24 hours, people sent angry emails to NRF to complain about new Internet taxes.  People don’t want to pay more taxes, so “we have to be very careful of how our message is crafted, and see how it resonates.”

· Legal work to prepare for legislation.

Future Advocacy Activities Planned

Key Congressional Contacts/Champions

Sen. Byron Dorgan (D-ND) – their horse in the Senate (Franklin Walker is key staffer)

Rep Bacchus – wrote Dear Colleague letter to get support for resolution stating that we need to give states the right to collect sales tax on retail commerce (resolution passed overwhelmingly).

Rep. Sam Johnson (R-TX, represents district where Penney HQ is located)

Sen. Bob Graham (D-FL) – former governor

Sen. George Voinovich (R-OH) – former governor

Key State Champions

Gov. Mike Leavitt (R-UT)

Targets of Direct Lobbying

U.S. Senators, especially Republicans

State legislators

Targets of Grassroots Lobbying

None mentioned

Coalition Partners (formal)

· National Retail Federation (NRF – Steve Phister and Scott Cahill are key staffers) has a steering committee and working group working on the issue, and Penney is part of that effort (will cost over $1 million).  Includes hiring a PR firm to get their message out and craft an attractive message.

· E-Fairness Coalition (Lisa Cowell), which includes shopping malls.

Informal Allies/Partners

· National Governors Association (Frank Shafroth)

· Many local government organizations (e.g., National League of Cities, whatever the national association of municipalities is)

· International Managed Retail Association (IMRA), which only includes WalMart (WalMart was left out of NRF because they were a discount retailer)

· WalMart – “the 800-pound gorilla” in the retail industry

Main Arguments and Evidence

· Equity in the collection of sales taxes through all channels of commerce.  “All channels of commerce should be tax neutral.  The government should not be in the business of picking winners and losers from a tax standpoint.”  The government is providing preferred status for certain types of retailing, which is forcing some companies to reorganize in order to compete.

· As Internet commerce continues to grow, states and local communities will be seeing an erosion of revenue from sales taxes.  Some states and localities rely more on sales taxes than others (e.g., Texas has no income tax and relies heavily on sales tax [over 50% of revenues], VA with only a 3.5% sales tax relies less on sales tax revenues).  Right now, the economy is strong and most states and localities do not have revenue problems.  But, once the economy goes sour, combined with the growth in Internet sales, then we will see heavy erosion in state and local revenues.

Secondary Arguments and Evidence

· Current inequity in sales tax collection hurts small business the most.  They can’t afford J.C. Penney software that calculates sales taxes for all items in all states.

· The current system is regressive.  The poor generally don’t have access to the Internet and thus pay higher prices for goods that wealthy people can buy tax-free through the Internet.

Targeted Arguments, Targets and Evidence

Not really, but they have to be more careful and more diligent in convincing Republican legislators. “It has merit.  But it is a very difficult concept, because it very easily could be perceived that this is a new tax.  IT’s not a new tax, it’s just enforcement of the existing tax laws.  So that’s a tough one for Republicans to handle, so they really don’t want to have a whole lot to do with it right now, at least the pro-business Republicans.”

Nature of the Opposition

· Republicans who don’t want to be perceived as imposing a new tax.

· Sen. McCain (Martha Allbright is key staffer)

· Internet companies and computer industry (except Intel, which supports the governors’ proposal) and dot.coms prefer the status quo, in which they do not have to collect sales taxes on good they sell.

· Internet service providers (AOL, Time-Warner) like the heavy internet traffic, which is aided by tax-free goods available on the internet.

· Opposition (aside from the Gilmore Commission) has been pretty quiet.  The status quo benefits them, and there are no imminent changes to the status quo about to happen.

· [Opposition not mentioned by Gill: National Taxpayers Union and Americans for Tax Reform; U.S. Conference of Mayors oppose Dorgan’s current proposal because it would weaken local control over taxes and still give remote sellers (only pay a “blended” state and local tax rate) a better deal than local retailers (must pay all state and local taxes)].

Major Arguments and Evidence Articulated by Opposition

· Any change to the current system will constitute a “new tax”.  New taxes are bad.

Secondary Arguments and Evidence Articulated by the Opposition

· The Internet is the engine driving America’s economic growth.  We risk our current economic prosperity if we shackle the engine driving our economy by imposing sales taxes on Internet commerce.

· More specifically, state tax codes are very complicated when it comes to sales taxes on different types of merchandise.  Requiring internet companies and catalogs to collect state sales taxes will be very complicated and costly for them.

· State and local revenue departments are full right now.  They don’t need more revenues.

· It violates the concept of federalism for companies in one state to collect sales taxes from people living in another state.

Targeted Arguments and Evidence Articulated by the Opposition

None mentioned, aside from internet businesses being courted by (and courting) Gilmore.

Described as a Partisan Issue

· Yes.  Republicans tend to fear that allowing states to tax all retail commerce equally would constitute a new tax.  Republicans may understand the arguments but politically are uneasy about supporting the retailers.  Democrats, on the other hand, generally recognize the need for government revenue and tend to support the retailers in this fight.

Venues of Activity

· U.S. Senate (especially Commerce Committee)

· House of Representatives

· State legislatures

· Public (PR effort)

Action Pending or Taken by Relevant Decision Makers

· House already passed 5-year moratorium on internet taxation without including any language to level the playing field for retailers.

· Senate will take up internet taxation legislation later this year.

· Sen. Dorgan is introducing language this week to level the playing field for retailers.  [According to CQ Weekly, Dorgan’s plan would give states conditional authority to collect sales taxes on remote commerce as long as states join a compact that provides a single unified, or “blended” (diluted combination of state and local rates), sales tax rate for remote online sales.  At least 20 states must join the compact by 2006 before any state could collect sales taxes on remote commerce.

Policy Objectives and Support for/Opposition to the Status Quo

· Penney clearly wants to change the status quo.  They want all retail commerce subject to the same sales taxes by allowing states to collect sales tax on remote commerce.  Getting to that point requires either a new Supreme Court ruling (not foreseeable for now) or an act of Congress.

Advocate’s Experience: Tenure in Current Job/Previous Experience

· Gill has worked at J.C. Penney for 20 years.  He worked his way up through the company, starting as a merchant, then a buyer, worked in different departments around the world.  Then he worked on the staff of the president, got familiar with other senior staff before moving into government relations.  Before that he worked for General Electric in sales.  He worked in the state government affairs office in Dallas for 6 months before coming to the DC office 3 years ago.

Reliance on Research: In-house/External

· Gill gets some information internally: Penney tax dept. provides info on state tax laws and anecdotes about the current inequalities, Penney Internet business managers provide some information on e-commerce.  For the retailer coalition, NRF does most of the research that coalition members use.

· They also get information from outside sources (news articles, think tanks, web sites like Thomas).

Number of Individuals Involved in Advocacy

· There are 3 lobbyists in the DC office, 6 total staff in DC office (which includes PenneyPAC, the companies political action committee)
· A 5-person staff in Dallas works on government affairs at the state level.
· J.C. Penney is going through a difficult period financially and has had to cut back on non-essential government relations activities.  State government affairs office relocated to Dallas (HQ) last year, and DC office trimmed its budget.
Units in Organization Involved in Public Affairs/Policy

· Government Relations (Gill is director and reports to Penney’s General Counsel)

· State affairs office in Dallas reports to Gill

Advocate’s Outstanding Skills/Assets 

· Understands the company, so it is easy for him to explain how particular issues affect customers and workers at J.C. Penney.

· Honest, Fair, Serious

· Good social skills.  On lobbying – “It’s not brain surgery.  It’s building relationships.”

· His weakness is figuring out the back room stuff in Congress – knowing who he needs to talk to and arranging a meeting.

Type of Membership: None, Institutions, Individuals, Both

None – a corporation

Membership Size

Not applicable.  Penney has over 1,100 department stores and 2,900 Eckert drug stores, and employs over 260,000 workers.  Penney acquired Eckert 3 years ago.

Organizational Age

Not obtained.

Miscellaneous

Documents:  Rick Gill or Jason McElvaney at J.C. Penney will send materials they have collected (news articles, ECAC report, Bacchus Dear Colleague letter, NRF materials) on the issue.

Web site: 

Follow-up in December 2000
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