March 7, 2000

Attached in this package are the following two pieces of information:

1. A memo and copies of all resolutions, proposals, recommendations and amendments submitted by the Commissioners as per the Commission’s Operating Rules; and,

2. A memo and copies of all amendments, recommendations and findings, related to 1 above, submitted by the Commissioners as per the Commission’s Operating Rules.

These issues will be addressed at the Commissions’ final meeting in Dallas, TX on March 20 & 21.    Information about the meeting can be obtained from the Commission’s Web site, www.ecommercecommission.org.
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MEMORANDUM

Via E-mail

TO:

Commissioners
FR:

Heather Rosenker



Executive Director

DATE:
February 22, 2000

RE:

Resolutions Submitted per Operating Rule IV C Agenda

ACTION:
Review and Forward Amendments or Modifications to Commission Staff by Monday, March 6, 2000

The Operating Rules of the Commission, include a paragraph under C. Agenda that states:  “to be included in the published notice of the proposed agenda, items must be submitted to the Chairman no later than 30 days prior to the meeting.  Substantive findings, recommendations, or resolutions must be submitted to the Chairman no later than 30 days prior to a meeting in order to be placed on the Commission’s agenda.  The Chairman shall distribute such proposed substantive findings, recommendations, or resolutions to each Commissioner.  Any amendments or modifications Commissioners wish to propose to such substantive findings, recommendations, or resolutions must be submitted to the Chairman no later than 15 days prior to the meeting in order to be considered by the Commission.”

Responding to this rule many Commissioners submitted items for consideration at the March 20 & 21 Commission meeting in Dallas.  These are outlined below, and copies are attached. 
1. Proposal for Internet Tax Reform and Reduction by the Business Caucus (Commissioners Armstrong, Parsons, Pittman, Pottruck, Sidgmore and Waitt)

2. Proposal by Commissioners Kirk Leavitt, Lebrun and Locke

3. Resolutions by Commissioner Norquist

· #1  Improve Americans’ Access to the Benefits of the Internet

· #2  Address Sales Tax Burden on Traditional Retailers

· #3  Address the Digital Divide

· #4  Supporting No Taxes on Internet Access

· #5  Recommending that the 3% Tax on Telecommunications Services and Use Should be Eliminated

4. Recommendations by Commissioner Sokul

· #1  Establish a Federal Remedy for Unconstitutional Taxes

· #2  The Need for Simplification of State and Local Tax Regimes

· #3  The Need for Improved Economic Data

· #4  The Need for Improved Knowledge of International Ramifications

· #5  The Need for Increased Attention to the Privacy Implications of Internet Taxation

5. Resolutions by the Chairman (6)

· #1 Taxpayer, Consumer & Small Business Protection from Expanded Sales & Use Tax Collections

· #2  Business Protection from Expanded Income and Business Activity Taxes in the Internet Economy

· #3  Protection Against Excessive Taxation of the Internet Backbone and Telephone Service

· #4  Closing the “Digital Divide”  To Permit all Americans to participate in the Internet Economy

· #5  Taxpayer & Consumer Protection from Expanded Sales & Use Tax Collections

· #6  Modified Business Caucus Proposal Amended to Provide Additional Protections for Taxpayers, Consumers and Small Businesses

6. Proposal to Foster International Consensus Regarding the Taxation of Electronic Commerce  (Submitted by the Business Caucus)
7. Amendments to Operating Rules

· Amend Section IV. E to Facilitate the Submission of the Commission’s Report to Congress --  Congressional Committees Included in the Operating Rules (offered by Chairman Gilmore)

· Amend Section IV. E concerning report to Congress (offered by Commissioner Sokul)\

· Amend Section IV. A to Facilitate the Submission of the Commission’s Report to Congress – Vote on Final Language of Report to Congress  (offered by Chairman Gilmore)

· Clarifying Individual Commissioners’ Ability to Separately Submit their Views in the Report to Congress
Also, Governor Leavitt has requested that Mr. Gary Cornia, co-chair of the National Tax Association’s Communications and Electronic Commerce Tax Project, be present at the Dallas meeting as an expert witness.  Mr. Cornia testified at the New York meeting of the Commission.

You will have until Monday, March 6, 2000, to offer amendments or modifications to these items.  
Attachments

1. Proposal Submitted by Commissioners Armstrong, Parsons, Pittman, Pottruck, Sidgmore and Waitt

A Proposal for Internet Tax

Reform and Reduction

A 21st Century Approach Presented by the

ACEC Business Caucus
This proposal, if adopted, would establish an environment that continues to foster innovation and technological advancement in the development of the Internet and electronic commerce while, at the same time, recognizing the role of the state and local governments to continue providing needed services to its citizenry.  It is consistent with our beliefs that Governments should keep the tax and administrative burden on consumers and businesses as low as possible.  It is also consistent with our view that federal policies in this area should be respectful of the sovereignty of sub-federal jurisdictions and interstate commerce.  The best way to strike a balance between the national and state interests will be through earnest and open debate among all affected parties.  We hope this proposal fosters that debate.

In addressing whether and how the Internet should be subject to taxation, a major priority should be reducing or removing the barriers to access to perhaps the most advanced and useful medium of communications and commerce yet devised.  That imperative has infused the various access and telecommunications tax recommendations in this proposal which will, cumulatively, drive down the cost of connecting to the Internet and consequently increase the numbers of those who can afford to connect.

The advent of electronic commerce raises new challenges for traditional state and local tax systems.  We do not presume that the collection of sales and use taxes on Internet transactions is an inevitability.  We believe, however, that there is a need to begin a dialogue that will lead to the substantial simplification and reform of the current systems if they are to continue to remain viable in the 21st century.  Now is not the time to ignore the challenge of reform, and it is not the time for incremental adjustment.  Rather, now is the time to take a hard look at state and local transaction taxes, to determine whether they can be restructured in light of technological change, and then to take action.  This proposal is intended to enable all consumers, whether or not they make purchases on the Internet, to enjoy the benefits of a new, restructured sales and use tax system. The hallmark of the system should be simplicity, efficiency and fairness.  

Our system of federalism mandates that the burden to produce such a system falls on the states.  This proposal gives the states five years to simplify their state and local transaction tax systems in a manner which would equalize the burdens of tax collection for local and remote sellers.  In other words, we believe the system should not be more burdensome on a business that collects and remits taxes to several taxing jurisdictions than it is to a business that collects and remits taxes in a single taxing jurisdiction.  By eliminating any disparate burden on interstate commerce, states will have a pathway toward a system that extends their collection of existing state taxes to remote sellers.  In the interim, we suggest several clarifications to remote sales tax collection that should benefit both state and local governments and vendors by drawing some ”bright lines” for guidance, thereby reducing costly litigation and uncertainty to enable fair and equal treatment of retailers and e-tailers, as well as consumers who don’t have internet access.  We also suggest that the sale of certain products available in both digital and tangible forms be exempt from sales tax during the moratorium period. 

Because we do not believe that any party in the debate has sought to increase tax revenues through more taxes, we believe it is appropriate for states whose overall sales and use tax revenue collections increase as a result of use tax collections on remote sales to make a substantial and proportional reduction in their overall sales tax rates, thus maintaining revenue neutrality in overall sales and use tax collections. 

The proposal will achieve these goals through the following five-part approach:
1/  Substantially reducing the overall burden on consumers due to state and local sales taxes by radically simplifying state and local tax systems, and reducing the aggregate collection costs of all transactions, which will allow all sellers to pass on those cost savings to taxpayers;

2/  Creating a simple and equitable system for state and local sales taxes that would impose equal obligations and costs on all sellers, local or remote, regardless of sales channel or technology utilized;

3/  Addressing concerns regarding the digital divide and the regressive character of state and local transaction taxes by eliminating the disparate tax treatment of main street and Internet sales, banning taxes on Internet access and reducing overall transaction tax rates; 

4/  Eliminating the federal excise tax on telecommunications, simplifying state and local telecommunications taxes and eliminating multiple and discriminatory taxation of telecommunications services and property; and

5/  Protecting the privacy of consumers by minimizing the disclosure of personal information for tax collection purposes.

The proposal recommends that Congress enact legislation that:

(1)(a) for a period of five years, extends the current moratorium barring multiple and discriminatory taxation of electronic commerce and prohibits taxation of sales of digitized goods and products and their non-digitized counterparts.

(1)(b) makes permanent the current moratorium on any transaction taxes on the sale of Internet access, including taxes that were grandfathered under the Internet Tax Freedom Act.

(2) clarifies that the following factors would not, in and of themselves, establish a seller’s physical presence in a state for purposes of determining whether a seller has sufficient nexus with that state to impose collection obligations: (a) a seller's use of an Internet service provider that has physical presence in a state; (b) the placement of a seller's digital data on a server located in that particular state; (c) a seller's use of telecommunications services provided by a telecommunications provider that has physical presence in that state; (d) a seller's ownership of intangible property that is used or is present in that state, (e) the presence of a seller’s customers in a state (f) a seller's affiliation with another taxpayer that has physical presence in that state; (g) the performance of repair or warranty services with respect to property sold by a seller that does not otherwise have physical presence in that state; (h) a contractual relationship between a seller and another party located within that state that permits goods or products purchased through the seller's website or catalogue to be returned to the other party's physical location within that state; and (i) the advertisement of a seller's business location, telephone number and website address.

(3) clarifies that, in determining whether a seller has sufficient nexus with a state to be required to meet business activity and income tax reporting and payment obligations of that state, the following factors would not be taken into account:(a) all of the factors listed in (2)(a) through (i) above, and (b) a seller's sales and use tax registration with that state and/or a seller's collection and remittance of use taxes for that state.

(4) encourages state and local governments to work with and through the National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a  Uniform Sales and Use Tax Act within three years after the expiration of the current ITFA moratorium (i.e., October 21, 2004) that would simplify state and local sales and use taxation policies so as to create and maintain parity of collection costs (net of vendor discounts) between remote sellers and comparable single-jurisdiction vendors that do not offer remote sales, including providing the following: 

(a)
uniform tax base definitions

(b)
uniform vendor discount

(c)
uniform and simple sourcing rules 

(d)
one sales and use tax rate per state and uniform limitations on state rate changes

(e)
uniform audit procedures

(f)
uniform tax returns/forms

(g)
uniform electronic filing and remittance methods

(h)
uniform exemption administration rules (including a database of all exempt entities to determine exemption status)

(i)
a methodology for approving software that sellers may rely on to determine state sales tax rates

(j)
a methodology for maintaining revenue neutrality in overall sales and use tax collections within each state (such as reducing the statewide sales tax rate) to account for any increased revenues collected (on a voluntary basis or otherwise) from remote sales. 

(5)(a) establishes a new Advisory Commission responsible for oversight of  the progress of NCCUSL’s efforts to create a Uniform Sales and Use Tax Act.  

(5)(b) within six (6) months after the completion of NCCUSL’s work, the Commission shall transmit to Congress for its consideration a report containing the following: 

(1) findings, for the period from 1999 through 2004, regarding the growth of electronic commerce, the impact of electronic commerce on traditional retailers, and the impact of remote sales on state tax revenues, 

(2) an assessment of whether the Uniform Sales and Use Tax Act meets the standards listed in (4)(a) through (j) above;

(3) an assessment of whether the adoption of the Uniform Sales and Use Tax Act would result in equal tax collection burdens (net of vendor discounts) for remote sellers and comparable single-jurisdiction vendors that do not offer remote sales;

(4) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes to those states that adopt the Uniform Sales and Use Tax Act would impose any unreasonable burden on interstate commerce or would otherwise adversely impact economic growth and activity through remote electronic channels; 

(5) a recommendation as to whether states that adopt the Uniform Sales and Use Tax Act should be permitted to collect sales and use taxes on all remote sales; and

(6) any other recommendations as required to address the findings of the Commission’s report. 

(6) encourages state and local governments to work with and through the National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a Uniform Telecommunications State and Local Excise Tax Act, within three (3) years, that would require states to follow one of two simplified tax structure models, either Model A which would:

(a)
allow only one state transaction tax

(b)
require each telecommunications provider to file only one tax return per reporting period per state

(c)
allow only one audit at the state level

(d)
establish nationwide uniform sourcing methods

(e)
establish nationwide uniform definitions

(f)
provide for 120 days lead time for implementing tax base and rate changes

or Model B, which would contain all the provisions of Model A but would allow one local level option tax in states where localities are currently authorized to impose tax, with the following requirements:

(a)
tax base and exemptions conform to the state tax

(b)
single tax return filed with the state return and with state distribution of funds

(c)
unified audit conducted at the state level

(d)
state-administered address, jurisdiction and rate database in a nationwide uniform format that would assign addresses to appropriate taxing jurisdiction and provide the rate

(e)
telecommunication providers would be held harmless if they rely on the database

(f)
provide a vendors' compensation

(7) eliminates the 3% federal excise tax on communications services

(8) encourages state and local governments to eliminate the excess tax burden on telecommunications by: (a) eliminating telecommunications industry-specific and higher transaction tax rates: (b) eliminating the excess tax burdens on telecommunication real, tangible and intangible property; and (c) affording similar treatment of telecommunications infrastructure in states that exempt purchases of certain types of business equipment from the sales and use taxes.

(9) establishes a process (or timeline) for states to adopt the  Uniform Telecommunications State and Local Excise Tax Act and to remove excess and multiple taxation of telecommunications.  States that fail to adopt the Act and to remove the excess and multiple taxation within 3 years after the expiration of the current ITFA moratorium would be subject to Federal requirements against adverse discrimination in taxation of telecommunications services, property or providers in relation to other services, property and providers within a state. 

2. Proposal Submitted by Commissioners Kirk, Leavitt, Lebrun and Locke
Advisory Commission on Electronic Commerce
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This proposal, if adopted, would be consistent with the principles developed by the Commission.  As proposed, it would foster continued innovation and development in the deployment of broadband data access and electronic and telecommunications global commerce technology.  At the same time, the proposal recognizes the sovereignty of the nation’s state and local governments and the ability of their citizens to determine their own levels of services and infrastructure.

This proposal would not impose any new taxes but simplifies existing taxes and their administration, both on telecommunications providers and retailers.  It does not propose changes that will lead to decades of new litigation.  Instead, it proposes to significantly reduce burdens and move towards transparency in transactions so that the market place, not government, determines winners and losers and the government does not discriminate in its tax policies.

The ever-growing use of the Internet, the continued globalization of business operations, and deregulation of telecommunications raise new challenges to federal, state, and local governments.  What must elected representatives in state and local governments do to maintain a tax system founded upon physical boundaries in an economy dominated by businesses that operate without regard to borders?  How do elected representatives in state and local governments ensure they have the resources to provide the human and public infrastructure critical to a new economy based upon knowledge?

This proposal starts with the presumption that all tax systems must be adaptable, that some tax systems are in need of radical simplification, and that sales and use tax systems must treat all similar transactions in a like manner.  This proposal recognizes that state and local governments are inextricably bound to this new deregulated technology economy.  That means there must be elimination of duplicative and multiple taxes on the same transactions, there must be significantly greater uniformity, and there must be simplicity.  Modern technology offers opportunities to reduce and perhaps even eliminate the burden on remote sellers and e-commerce.  This proposal will allow the use of technology to happen even more rapidly.

This proposal establishes a joint venture between the private sector and the public sector to help redesign state and local tax systems.  The proposal challenges businesses to partner with elected officials in shaping the states and communities of tomorrow.  At the same time, it challenges state and local governments to make their sales tax systems more uniform and simpler in order to preserve those taxes.

As our economy moves from the industrial age into the information age, the move requires that difficult questions be asked about the historic tax bases of local governments and states.  This is especially true of sales, use, and excise taxes.  These taxes are critical to the state and federal highway and aviation transportation systems and to long-term local government financing of thousands upon thousands of infrastructure improvements. 

We do not believe any corporation or party in this debate has publicly sought to be exempt from paying all state and local taxes.  For that reason we believe it appropriate to radically simplify the existing systems.  A simpler system will level the tax-paying playing field and not discriminate against one industry or another.  The proposal does not take us all the way to our desired ends.  By focusing on a cooperative business-government effort to simplify the administration of the sales and use tax (and minimizing other disruptive changes), the proposal creates the framework and underpinnings for reaching those goals over time.

This proposal has the following goals:

· Developing a simplified state and local sales tax system that reduces the cost of compliance for all sellers and promotes voluntary collection of existing sales and use taxes;

· Fostering the role of state and local governments as providers of essential public services in our federal system by ensuring the vitality of the sales tax in the 21st century;

· Promoting fairness by creating a simplified sales and use tax system in which the disparate tax treatment of different types of sellers can be eliminated;

· Forging partnerships that work to simplify state and local telecommunications taxes;

· Preserving consumer privacy by minimizing the disclosure of personal information for tax collection purposes;

· Preserving the sovereignty of states and local governments to determine their own tax policies and systems by promoting cooperative action to simplify and improve the tax system.

Given these circumstances, the following harmonizing proposal is submitted to the Advisory Commission on Electronic Commerce for its consideration:

· No New Taxes on the Internet

The moratorium on new state and local taxes on Internet access, new taxes on the Internet and discriminatory and multiple taxes on electronic commerce as defined in the Internet Tax Freedom Act, should be extended for a period of time commensurate with the sales tax simplification efforts outlined below.

· Recommend no Tariffs on Electronic Transmissions 
The U.S. government is encouraged to continue its pursuit, through all avenues available to it, of an international moratorium on tariffs of electronic transmissions.    These principles are needed to ensure electronic commerce continues to be a viable trade mechanism among countries.  The international harmonization of these principles is necessary for the international growth of electronic commerce.  The United States government has been a leader in international trade discussions on electronic commerce, and we recommend that it continue to lead this effort.

· Sales Tax Simplification
· Model Legislation – State and local governments are encouraged to work cooperatively with the National Conference of Commissioners on Uniform State Laws and others in the public and private sectors to draft model state legislation to implement a streamlined sales and use tax system.  Such legislation should include, among other things, common tax base definitions; a uniform sourcing rule; simplified exemption administration; simplified local sales tax administration; simplified audit procedures; protection of consumer privacy; a methodology for approving software that sellers may rely on in the administration of the states and local sales taxes; simplified and uniform registration, returns, forms and remittances; and reasonable vendor compensation.  

· Business Partnerships – State and local governments are encouraged to form public/private partnerships with all types of retailers to simplify sales tax for all taxpayers, reduce or eliminate compliance costs and burdens, and experiment with meaningful voluntary collection systems utilizing a combination of simplification and technology. 

· Telecommunications Simplification
State and local governments are encouraged to work cooperatively with the telecommunications industry and other relevant groups to reduce complexity and cost of complying with state and local telecommunications taxes.  Consistent with the proposal submitted to the Commission by representatives of the telecommunications industry, the simplification effort should consider the adoption of common definitions and sourcing rules among the states, consolidation of the administration of telecommunications taxes at the state level, simplification of local option taxes on telecommunications services, streamlined and consolidated return filing, and remittance procedures among other things.  The telecommunications reform efforts should also have as a goal neutrality in the taxation of telecommunications service providers vis-a-vis other commercial and industrial enterprises as well as neutrality in the taxation of providers of similar services within the telecommunications industry.

· Nexus Status Quo
Congress should, at this time, enact no laws governing nexus for state tax purposes.  This includes both measures to expand the duty to collect sales and use taxes as well as to restrict current state authority.  States should agree and commit, however, that voluntary registration to collect sales and use tax will not be considered as a factor in determining nexus for any other type of tax. 

· Further Study
Congress should request further empirical research on:

· Digital Divide: What steps should Congress take to reduce, with the goal of eliminating, the Digital Divide and empowering needy families in rural America and inner cities to participate in the Internet economy?

· Data that measures the effect e-commerce (including digitized goods) has on the national economy and on state and local governments.  

Conclusion

The preceding recommendations would generate impetus to simplify the current tax system and reduce tax-collection burdens while recognizing state sovereignty over its tax systems.  These recommendations would allow electronic commerce to continue to grow unimpeded by any additional tax burdens during the extended moratorium.  It would give all parties time to resolve these issues without a solution being imposed by Congress.  The federal government should not get into the business of picking winners and losers in our economy and preempting the rights of our citizens to determine their own state and local taxes.  Instead, a solution should be developed by the states in partnership with industry.  The result could be the continued growth of the Internet economy without imperiling the ability of state and local government to provide essential services, including quality education.  It would be ironic indeed if the Internet, which owes its popularity to the deployment of World Wide Web browsers initially developed by college students, erodes our ability to educate the innovators and leaders of tomorrow.  That truly would be shortsighted and ultimately could drag down the Internet economy itself.
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1. Resolutions by Commissioner Norquist

Resolution #1

Submitted by Commissioner Norquist

Resolution Supporting Policy to Improve Americans' Access to the Benefits of

the Internet

Whereas the Advisory Commission on Electronic Commerce recognizes that while

many Americans are enjoying the Internet and its associated benefits, many

others are priced out of the market for the personal computers and Internet

access service necessary to reap those benefits;

Whereas the Commission further recognizes that government tax and regulatory

policy unnecessarily increases the price Americans must pay for personal

computers and Internet access;

Therefore, be it resolved that the Commission finds that it should be the

policy of federal, state and local government to reduce and eliminate costs

for Americans' ability to obtain personal computers and Internet access;

Be it further resolved that the Commission finds that in order to implement

such a policy, state and local governments should exempt consumers' personal

computer purchases and Internet access service from sales and use taxes, and

federal law should discourage such taxation.   The Commission recommends

this with the knowledge that such an exemption could reduce total state and

local sales and use tax revenue by $1.2 billion (.4%) out of more than $300

billion in sales and use taxes collected annually.

Resolution #2

Submitted by Commissioner Grover Norquist

Address Sales Tax Burden on Traditional Retailers

Whereas 45 states and the District of Columbia have chosen to impose sales

and use tax collection burdens on retailers within their borders despite the

fact that they may not impose the same burden on retailers outside of their

jurisdiction;

Whereas this has resulted in states placing retailers within their

jurisdiction at a comparative disadvantage in this area with those retailers

beyond their reach as defined by the United States Supreme Court in numerous

decisions;

Whereas a result of states burdening their own retailers with sales tax

requirements is that in some cases vendors selling identical goods may face

differing sales tax burdens depending where such vendors have a physical

presence;

Whereas in many cases, the shipping costs facing the purchasers of physical

goods online often exceed the potential tax payment savings enjoyed by

purchasing such goods from vendors with no tax collection and remittance

burden;

Whereas some believe this differential in collection burden is unfair;

Be it resolved that the Commission recommends state and local governments

set a maximum applicable sales tax of $100 for any taxable item purchased,

ensuring that in most cases, the tax benefit enjoyed by consumers of

physical goods will be less than the additional shipping cost incurred.
Resolution #3

Submitted by Commissioner Grover Norquist

Supporting a Policy to Address the Digital Divide

Whereas the Advisory Commission on Electronic Commerce recognizes that while

many Americans are enjoying the Internet and its associated benefits, many

others are priced out of the market for the telecommunications services

necessary to reap those benefits;

Whereas the Commission further recognizes that federal tax and regulatory

policy unnecessarily increases the price Americans must pay for

telecommunications services;

Whereas the imposition of costs on the providers and consumers of

telecommunications services inevitably contributes to pricing some low and

moderate income Americans out of the market for the services necessary to

access the Internet;

Whereas taxes, surcharges, and mandatory contributions imposed for specific

purposes have a tendency to outlive their stated purposes;

Whereas the federal 3% excise tax on telecommunications, originally imposed

as a luxury tax to fund the Spanish-American war, provides such an example;

Therefore, be it resolved that the Commission finds that it should be the

policy of the Congress and the Federal Communications Commission to set:

A. Specific, measurable, achievable goals for the imposition of any

telecommunications taxes, surcharges, and mandatory contributions; and

B. A specific price for achieving these goals

Be it further resolved that telecommunications taxes, surcharges and

mandatory contributions imposed on telecommunications providers and

consumers should be "sunsetted" when sufficient funds have been raised

through such mechanisms to meet the price for achieving the stated policy

objective.

Be it further resolved that the Commission finds that in order to implement

such a policy, state and local governments should exempt consumers' personal

computer purchases and Internet access service from sales and use taxes, and

federal law should discourage such taxation.   The Commission recommends

this with the knowledge that such an exemption could reduce total state and

local sales and use tax revenue by $1.2 billion (.4%) out of more than $300

billion in sales and use taxes collected annually. 

Resolution #4

Submitted by Commissioner Grover Norquist 
Resolution supporting no taxes on Internet access

Whereas information technology industries account for more than one-third of real growth in the United States' Gross Domestic Product over the past three years with the Internet driving the economic success of this country over that time period, and

Whereas our goal should be what every American citizen and business have access to the Internet, and

Whereas the Washington Post recently reported that Japanese citizens have less access to the Internet due to high telephone taxes and fees, and

Whereas it is inconsistent public policy to spend millions of dollars to connect schools and institutions across America to the Internet while at the same time tax the very access they are then able to achieve, and

Whereas the taxation of Internet access at any level would negatively impact education and economic growth in this country and raise greater barriers to access for those who have the least means of attaining access in the first place, and

Whereas this artificial increase in the cost of Internet access must be ended or not allowed to be implemented in the first place, 

Therefore be it resolved that no taxes or fees should be levied on the retail or wholesale provision of Internet access at any level.

Resolution #5

Submitted by Commission Norquist

Resolution recommending that the 3% tax on telecommunications services and use should be eliminated.

Whereas, the 3% telecommunications tax was put into place to fund the Spanish-American War, and, 

Whereas, this tax has continued to persist even though by last count the War has ended, and,

Whereas, this tax only serves to raise the rate of telecommunications on every person in the country, and raises the costs to those who are attempting to access the Internet, and

Whereas, taxation on telecommunications use decreases the efficiency of telecommunications, and,

Whereas, taxation on telecommunications falls most heavily on those least able to afford the extra cost, and,

Whereas, Vice-President Gore continues to support the “Gore tax”, but at the same time wants to subsidize Internet access, which is economically inefficient, and,

Whereas, this tax may be the explanation as to why some areas have less access to the Internet than other areas, and,

Whereas, eliminating arbitrary barriers to Internet access should be a goal, and,

Therefore, be it resolved that the 3% tax on telecommunications services and use should be eliminated.
4.  Recommendations by Commissioner Sokul

Proposed Recommendation to Congress #1

Submitted by

Stanley S. Sokul
Establish a Federal Remedy for Unconstitutional Taxes 

The Commission recommends to Congress the following:  

To help bring about greater uniformity and fairness in state tax laws, which is important for all businesses engaged in interstate commerce, the Tax Injunction Act should be amended as follows:   

1. To allow challenges to state tax laws to be heard in federal courts, provided such challenges allege the laws are illegal under the federal constitution; 

2. To require payment of refunds of taxes that are ruled unconstitutional; and 

3. To allow plaintiff recovery of attorney fees and costs should a state tax law be ruled unconstitutional.

Proposed Recommendation to Congress #2

Submitted by

Stanley S. Sokul

The Need for Simplification of State & Local Tax Regimes 
The Commission finds the following:

· That the advent of the Internet and electronic commerce has been a tremendous benefit to the U.S. economy, to U.S. global competitiveness, and to U.S. citizens and consumers.

· That the states’ sales and use tax system in its current form is antiquated, confusing and complex, and ill-suited for electronic commerce.  The Supreme Court’s judgment -- that the cumulative effect of imposing the current system on national sellers (absent nexus) would place an undue burden on interstate commerce -- holds equal force in the electronic commerce environment. 

· That the current state and local sales and use tax system imposes costly administrative burdens on multi-state sellers, and that simplification would benefit all businesses and consumers by minimizing a substantial drag on interstate commerce.  

· That virtually all state and local officials recognize the importance of sales and use tax system simplification.  The further development of tax collection software may hold promise, and states have taken preliminary steps to pursue a system so streamlined that business may voluntarily comply. 

· That the issues surrounding the application of sales and use taxes to the Internet are multifaceted and complex, and that several of the most controversial issues require much more investigation and study before sound decision-making can occur.  These issues include:  

· The effect of the status quo on state and local revenues; 

· The effect of the status quo on retail competitiveness; 

· The effect of the status quo on the digital divide; 

· The true capabilities and limitations of technological tax collection software;

· The effect any changes to the status quo may have on consumer privacy; 

· The effect any changes to the status quo may have on the global competitiveness of U.S. industry; and 

· The dynamic effects the Internet economy may have on state and local revenues. 

The Commission therefore recommends that:

1. Congress should take appropriate action to urge state and local governments to seriously and vigorously pursue state sales and use tax simplification and harmonization efforts, and

2. Congress should focus significant attention on tracking state simplification efforts and on gaining a sound understanding of the complex issues involved. 

Proposed Recommendation to Congress #3

Submitted by

Stanley S. Sokul

The Need for Improved Economic Data

The Commission recommends to Congress the following:

Congress should substantially increase its oversight of executive branch economic analyses, or undertake efforts to gain independent analyses on several important issues.  

The Commission process has exposed a stark lack of data on many issues surrounding the measurement of electronic commerce, some of which lie at the heart of the Internet tax debate.  Sadly, the Commission process has revealed that much more speculation and rhetoric exists than facts and hard, independent analyses.  

In order to be adequately prepared to ultimately resolve important Internet tax issues, and electronic commerce issues generally, appropriate committees of Congress should explore this shortcoming and work to ensure that more concrete knowledge is gained in the following areas:

· The effects of the Internet and electronic commerce on the overall economy, including inflation, employment, and wealth creation.

· The effects of the Internet and electronic commerce on business-to-business efficiencies that allow for employment increases and productivity increases that make room for real increases in wages.

· The effects of the Internet and electronic commerce on government, including the effects on federal revenues, and increased efficiency in the delivery of government services. 

· The net effects of the Internet and electronic commerce on state and local revenues, especially the proportion of electronic commerce sales that are subject to tax, and the extent to which dynamic positive effects may exist despite the apparent negative effects of the non-collection (or absence) of taxes on individual sales.

· The net effects of the Internet and electronic commerce on retail commerce, especially including the reasons consumers choose electronic commerce (i.e., the interactions between such factors as prices, taxation, shipping charges and delayed possession), and dynamic relationships such as the Internet’s positive economic effects (e.g., increased employment and wealth) on overall consumer spending.

Proposed Recommendation to Congress #4

Submitted by

Stanley S. Sokul
The Need for Improved Knowledge of International Ramifications

The Commission recommends to Congress the following:

Congress should increase its oversight of the international ramifications of domestic Internet commerce decisions.  

The Commission process has shown that the Administration is well positioned to monitor, understand and affect decisions being made in international forums, such as the Organization for Economic Cooperation and Development and the World Trade Organization.  However, the Commission process has also shown a lack of discussion and knowledge on how domestic decisions – particularly those surrounding state and local taxation of Internet sales and telecommunications – will affect the competitiveness of U.S. firms competing in the global marketplace, for both foreign and U.S. consumers.  

Appropriate committees of Congress should explore these issues in greater detail.  This exploration should include not only an assessment of how domestic taxes and tax burdens will affect U.S. competitiveness, but also an assessment of taxes imposed by foreign governments on Internet sales and telecommunications and the potential impact on U.S. firms if our domestic tax policies are adopted as a model by foreign national, provincial and local governments.
Proposed Recommendation to Congress #5

Submitted by

Stanley S. Sokul

The Need for Increased Attention to the Privacy Implications of Internet Taxation 

The Commission recommends to Congress the following:

Congress should increase its oversight of privacy issues surrounding the taxation of electronic commerce.  

The Commission process has shown that proposals to increase state and local authority over the taxation of electronic commerce have important, yet largely unexplored, privacy ramifications.  The Commission process has shown that technological advances will likely allow for increased tax collection efficiencies, but that other important principles – such as increased exposure of individual privacy -- must be balanced against what is technologically possible.  

Appropriate committees of Congress should explore the privacy issues surrounding Internet taxation, with special attention given to the costs that any new system of revenue collection may have upon other values that U.S. citizens hold dear.  

Congress should also take great care in the crafting of any laws pertaining to online privacy, because policy missteps could endanger U.S. leadership in worldwide electronic commerce. 

5.  Resolutions offered by Chairman Gilmore

Resolution #1

Submitted by Governor Gilmore

Taxpayer, Consumer & Small Business Protection From 

Expanded Sales & Use Tax Collections

Whereas, the United States has a unique national interest in maximizing the economic and social potential of the Internet for all Americans; and

Whereas, in furtherance of this goal, taxes on individual consumers who log on the Internet and participate in electronic commerce should be as low as possible; and 

Whereas, tax burdens on small businesses engaged in remote electronic commerce should be as minimal as possible;  

Therefore, be it resolved that the Commission recommends Congress enact legislation that:

1. Permanently prohibits any transaction taxes on the sale of Internet access to individual consumers, including taxes that were grandfathered under the Internet Tax Freedom Act.

2. Permanently prohibits multiple and discriminatory taxation of electronic commerce, prohibits sales and use taxes on remote sales of goods and services to individual consumers, and prohibits taxation of sales of digitized goods and products purchased by individual consumers electronically over the Internet:

(a)
defines “remote sale” in terms of nexus and clarifies that the following factors would not, in and of themselves, establish a seller’s physical presence in a state for purposes of determining whether a seller has sufficient nexus with that state to impose collection obligations: (a) a seller’s use of an Internet service provider that has physical presence in a state; (b) the placement of a seller’s digital data on a server located in that particular state; (c) a seller’s use of telecommunications services provided by a telecommunications provider that has physical presence in that state; (d) a seller’s ownership of intangible property that is used or is present in that state; (e) the presence of a seller’s customers in a state; (f) a seller’s affiliation with another taxpayer that has physical presence in that state; (g) the performance of repair or warranty services with respect to property sold by a seller that does not otherwise have physical presence in that state; (h) a contractual relationship between a seller and another party located within that state that permits goods or products purchased through the seller’s website or catalogue to be returned to the other party’s physical location within that state; and (i) the advertisement of a seller’s business location, telephone number and website address.

(b)
defines “individual consumer” as a person who purchases a good or service for personal use or gift to another person for personal use and does not include purchase by, or on behalf of, or for the use of a business, proprietorship, or corporation.

3. Encourages state and local governments to work with and through the 

National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a  Uniform Sales and Use Tax Act that would simplify state and local sales and use taxation policies so as to create and maintain parity of collection costs (net of vendor discounts) between remote sellers with nexus in two or more states (pursuant to the standards outlined in No. 2(a) above)  and comparable single-jurisdiction vendors that do not offer remote sales, including providing the following: 

(a)
uniform tax base definitions

(b)
uniform vendor discount for all retail sellers (sellers with nexus in one state and sellers with nexus in two or more states)

(c)
uniform and simple sourcing rules 

(d)
one sales and use tax rate per state and uniform limitations on state rate changes

(e)
uniform audit procedures and prohibitions against multiple audits by more than one state

(f)
uniform tax returns/forms

(g)
uniform electronic filing and remittance methods and dates

(h)
uniform exemption administration rules (including a database 

of all exempt entities to determine exemption status)

(i) a methodology for approving software that remote sellers with 

nexus in one or more states may rely on to determine state sales tax rates and indemnification or legal immunity rules for retail sellers who use “approved software”

(j)
protections and/or de minimis exemptions for small businesses with nexus in two or more state

4.
Establishes a Consumer, Taxpayer and Small Business Advisory Task Force responsible for oversight of  the progress of NCCUSL’s efforts to create a Uniform Sales and Use Tax Act and responsible for advising Congress on the following issues at the conclusion of NCCUSL’s work:

(a) an assessment of whether the Uniform Sales and Use Tax Act meets the standards listed in 3(a) – (j) above;

(b) the impact of small retail businesses on the U.S. economy and the economic opportunities afforded small businesses by remote electronic commerce;

(c) the adverse impact of multiple, confusing and disparate sales tax systems on small businesses, consumers and taxpayers;

(d) the cost of collection of sales taxes for remote sellers with nexus in two or more states;

(e) a recommendation as to whether states that adopt the Uniform Sales and Use Tax Act would reduce or eliminate the adverse impacts on small businesses with nexus in two or more states and/or benefit consumers and taxpayers;

(f) identify federal taxes and/or revenue streams that could be ceded to states and localities as a an incentive to adopt the Uniform Sales and Use Tax Act.    

5.
Eliminates the 3% federal excise tax on telephone services.

#   #   #

Resolution #2

Submitted by Governor Gilmore

Business Protection from Expanded Income And

Business Activity Taxes in the Internet Economy

Whereas, the United States has a unique national interest in maximizing the economic and social potential of the Internet for all Americans; and

Whereas, tax burdens on businesses engaged in remote, interstate, and electronic commerce should be as minimal as possible; and

Whereas, the risk of unfair exposure to income and business activity taxes in the New Economy based upon electronic presence should be minimized;   

Therefore, be it resolved that the Commission recommends Congress enact legislation that:

1. Clarifies P.L. 86-272 such that, in determining whether a seller has sufficient nexus with a state to be required to report and pay income and business activity taxes to a state, standards for collecting sales taxes and standards for reporting and paying income and business activity taxes conform and the following factors would not be considered:

(a)
a seller’s use of an Internet service provider that has physical presence in a state 

(b) the placement of a seller’s digital data on a server located in that particular state                     

(c) a seller’s use of telecommunications services provided by a telecommunications provider that has physical presence in that state 

(d) a seller’s ownership of intangible property that is used or is present in that state 

(e) the presence of a seller’s customers in a state 

(f) a seller’s affiliation with another taxpayer that has physical presence in that state 

(g) the performance of repair or warranty services with respect to property sold by a seller that does not otherwise have physical presence in that state 

(h) a contractual relationship between a seller and another party located within that state that permits goods or products purchased through the seller’s website or catalogue to be returned to the other party’s physical location within that state, and 

(i) the advertisement of a seller’s business location, telephone number and website address.  

#   #   #

Resolution No. 3

Submitted by Governor Gilmore
Protection Against Excessive Taxation of the Internet Backbone

 and Telephone Service

Whereas the United States has a unique national interest in maximizing the economic and social potential of the Internet and Internet access for all Americans; and

Whereas, in furtherance of this goal, taxes on individual consumers who log on the Internet and participate in electronic commerce should be as low as possible; and 

Whereas tax burdens on telecommunications which provide access to the Internet and constitute the backbone of the Internet raise the cost of Internet access for all Americans and burden interstate commerce;

Therefore, be it resolved that the Commission recommends Congress enact legislation that:

1. Encourages state and local governments to work with and through the National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a Uniform Telecommunications State and Local Excise Tax Act, within three (3) years, that would require states to follow one of two simplified tax structure models, either

Model A which would:

(a)
allow only one state transaction tax

(b)
require each telecommunications provider to file only one tax return per reporting period per state

(c)
allow only one audit at the state level

(d)
establish nationwide uniform sourcing methods

(e)
establish nationwide uniform definitions

(f)
provide for 120 days lead time for implementing tax base and rate changes

or Model B, which would contain all the provisions of Model A but would allow one local level option tax in states where localities are currently authorized to impose tax, with the following requirements:

(a)
tax base and exemptions conform to the state tax

(b)
single tax return filed with the state return and with state distribution of funds

(c)
unified audit conducted at the state level

(d)
state-administered address, jurisdiction and rate database in a nationwide uniform format that would assign addresses to appropriate taxing jurisdiction and provide the rate

(e)
telecommunication providers would be held harmless if they rely on the database

(f)
provide a vendors’ compensation

2. Eliminates the 3% federal excise tax on communications services in a way that provides states incentives to adopt the Uniform Telecommunications State and Local Excise Tax Act within three years of its approval by NCCUSL:

(a) 2% would be eliminated immediately

(b) 1% would continue for three additional years and would be eliminated at the federal level at the conclusion of three years

(c) each state that adopts the Uniform Telecommunications State and Local Excise Tax Act within three years would be ceded the 1% excise tax as a permanent revenue stream and the federal government would stop collecting all excise taxes on telephone service in that state altogether

3. Encourages state and local governments to eliminate the excess tax burden on telecommunications by: (a) eliminating telecommunications industry-specific and higher transaction tax rates: (b) eliminating the excess tax burdens on telecommunication real, tangible and intangible property; and (c) affording similar treatment of telecommunications infrastructure in states that exempt purchases of certain types of business equipment from the sales and use taxes.

#   #   #

Resolution #4

Submitted by Governor Gilmore
Closing the “Digital Divide”To Permit All Americans to Participate in

 the Internet Economy
Whereas, the United States has a unique national interest in maximizing the economic and social potential of the Internet for all Americans; and

Whereas, the United States and each individual state and locality are undertaking efforts to make computers and the Internet widely accessible for all citizens in schools, libraries, community centers, and homes; and

Whereas, the personal computer and access to the Internet will become as ubiquitous as the telephone and television over the next decade; and

Whereas, in furtherance of this goal, taxes on individual consumers who log on the Internet and participate in electronic commerce should be as low as possible; and

Whereas, the sales and use tax is a regressive tax which disproportionately taxes people of low income; 

Therefore, be it resolved that the Commission recommends Congress enact legislation that:

2. Amends federal welfare guidelines expressly to permit the states to spend TANF surpluses (unobligated balances) to provide needy families access to computers and the Internet and to provide training in computers and Internet use.

3. Encourage states and localities to partner with private technology companies to make computers and the Internet widely accessible for needy families, libraries, schools, and community centers and to train needy families how to use computers and the Internet.  Incentives for these partnerships may include:

(a) federal and state tax credits and incentives for private technology companies that partner with state and local governments.

(b) federal matching funds for state and local expenditures.

4. Prohibit sales and use taxes on remote sales to individual consumers so that regressive sales taxes are not imposed upon needy families who log on the Internet and participate in the Internet economy.

#   #   #

Resolution #5

Submitted by Governor Gilmore

Taxpayer & Consumer Protection From Expanded Sales & Use Tax Collections
Whereas the United States has a unique national interest in maximizing the economic and social potential of the Internet for all Americans; and

Whereas, in furtherance of this goal, taxes on individual consumers who log on the Internet and participate in electronic commerce should be as low as possible; and 

Whereas tax burdens on small businesses engaged in remote electronic commerce should be as minimal as possible;  

Therefore, be it resolved that the Commission recommends Congress enact legislation that:

1. Prohibits sales and use taxes on remote sales of goods and services to individual consumers, and prohibits taxation of sales of digitized goods and products purchased by individual consumers electronically over the Internet.

(a)
defines “remote sale” in terms of nexus and clarifies that the following factors would not, in and of themselves, establish a seller’s physical presence in a state for purposes of determining whether a seller has sufficient nexus with that state to impose collection obligations: (a) a seller’s use of an Internet service provider that has physical presence in a state; (b) the placement of a seller’s digital data on a server located in that particular state; (c) a seller’s use of telecommunications services provided by a telecommunications provider that has physical presence in that state; (d) a seller’s ownership of intangible property that is used or is present in that state; (e) the presence of a seller’s customers in a state; (f) a seller’s affiliation with another taxpayer that has physical presence in that state; (g) the performance of repair or warranty services with respect to property sold by a seller that does not otherwise have physical presence in that state; (h) a contractual relationship between a seller and another party located within that state that permits goods or products purchased through the seller’s website or catalogue to be returned to the other party’s physical location within that state; and (i) the advertisement of a seller’s business location, telephone number and website address.

(a) defines “individual consumer” as a person who purchases a good or service for personal use or gift to another person for personal use and does not include purchase by, or on behalf of, or for the use of a business, proprietorship, or corporation.

#  #   #

Resolution #6

Submitted by Governor Gilmore
Modified Business Caucus Proposal

Amended to Provide Additional Protections for

Taxpayers, Consumers and Small Businesses

Whereas the United States has a unique national interest in maximizing the economic and social potential of the Internet for all Americans; and

Whereas, in furtherance of this goal, taxes on individual consumers who log on the Internet and participate in electronic commerce should be as low as possible; and 

Whereas tax burdens on small businesses engaged in remote electronic commerce should be as minimal as possible; 

Therefore, be it resolved that the Commission recommends Congress enact legislation that:

1. Makes permanent the current moratorium on any transaction taxes on 

the sale of Internet access to individual consumers, including taxes that were grandfathered under the Internet Tax Freedom Act.

2.
For a period of five years, extends the current moratorium barring multiple and discriminatory taxation of electronic commerce, prohibits sales and use taxes on remote sales of goods and services to individual consumers, and prohibits taxation of sales of digitized goods and products and their non-digitized counterparts.

(a)
defines “remote sale” in terms of nexus and clarifies that the following factors would not, in and of themselves, establish a seller’s physical presence in a state for purposes of determining whether a seller has sufficient nexus with that state to impose collection obligations: (a) a seller’s use of an Internet service provider that has physical presence in a state; (b) the placement of a seller’s digital data on a server located in that particular state; (c) a seller’s use of telecommunications services provided by a telecommunications provider that has physical presence in that state; (d) a seller’s ownership of intangible property that is used or is present in that state; (e) the presence of a seller’s customers in a state; (f) a seller’s affiliation with another taxpayer that has physical presence in that state; (g) the performance of repair or warranty services with respect to property sold by a seller that does not otherwise have physical presence in that state; (h) a contractual relationship between a seller and another party located within that state that permits goods or products purchased through the seller’s website or catalogue to be returned to the other party’s physical location within that state; and (i) the advertisement of a seller’s business location, telephone number and website address.

(b)
defines “individual consumer” as a person who purchases a good or service for personal use or gift to another person for personal use and does not include purchase by, or on behalf of, or for the use of a business, proprietorship, or corporation.

3.
Clarifies that, in determining whether a seller has sufficient nexus with a state to be required to meet business activity and income tax reporting and payment obligations of that state, the following factors would not be taken into account:  (a) all of the factors listed in (2)(a) above, and (b) a seller’s sales and use tax registration with that state and/or a seller’s collection and remittance of use taxes for that state. 

5. Encourages state and local governments to work with and through the National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a Uniform Sales and Use Tax Act within three years after the expiration of the current ITFA moratorium (i.e., October 21, 2004) that would simplify state and local sales and use taxation policies so as to create and maintain parity of collection costs (net of vendor discounts) between remote sellers and comparable single-jurisdiction vendors that do not offer remote sales, including providing the following: 

(a)
uniform tax base definitions

(b)
uniform vendor discount

(c)
uniform and simple sourcing rules 

(d)
one sales and use tax rate per state and uniform limitations on state rate changes

(e)
uniform audit procedures

(f)
uniform tax returns/forms

(g)
uniform electronic filing and remittance methods

(h)
uniform exemption administration rules (including a database of all exempt entities to determine exemption status)

(i)
a methodology for approving software that remote sellers with nexus in two more states may rely on to determine state sales tax rates

(j) protections and/or de minimis exemptions for small businesses with nexus in two or more states
(k)
a methodology for maintaining revenue neutrality in overall sales and use tax collections within each state (such as reducing the state-wide sales tax rate) in the event that states collect any increased revenues from remote sales in the future (on a voluntary basis or otherwise).

5(a).
Establishes a new Advisory Commission with representation from small businesses and consumers responsible for oversight of the progress of NCCUSL’s efforts to create a Uniform Sales and Use Tax Act

5(b).
Within six (6) months after the completion of the NCCUSL’s work, the Commission shall transmit to Congress for its consideration a report containing the following:

(a) findings, for the period from 1999 through 2004, regarding the growth of electronic commerce, the impact of electronic commerce on the U.S. economy, the impact of electronic commerce on traditional retailers, and the net impact of remote sales and electronic commerce on state tax revenues;

(b) an assessment of whether the Uniform Sales and Use Tax Act meets the standards listed in 4(a) through 4(k) above;

(c) an assessment of whether the adoption of the Uniform Sales and Use Tax Act would result in equal tax collection burdens (net of vendor discounts) for remote sellers and comparable single-jurisdiction vendors that do not offer remote sales;

(d) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes to those states that adopt the Uniform Sales and Use Tax Act would impose any unreasonable burden on interstate commerce or would otherwise adversely impact economic growth and activity through remote electronic channels; 

(e)
an assessment of whether requiring all remote sellers to collect and remit sales and use taxes would adversely impact small businesses and consumers and appropriate protections and/or de minimis exemptions for small businesses;

(f)      a recommendation as to whether states that adopt the Uniform Sales and Use Tax Act should be permitted to collect sales and use taxes on all remote sales; and

(g)
any other recommendations as required to address the findings of the Commission’s report.

6.
Encourages state and local governments to work with and through the          National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a Uniform Telecommunications State and Local Excise Tax Act, within three (3) years, that would require states to follow one of two simplified tax structure models, either Model A which would:

(a)
allow only one state transaction tax

(b)
require each telecommunications provider to file only one tax return per reporting period per state

(c)
allow only one audit at the state level

(d)
establish nationwide uniform sourcing methods

(e)
establish nationwide uniform definitions

(f)
provide for 120 days lead time for implementing tax base and rate changes

or Model B, which would contain all the provisions of Model A but would allow one local level option tax in states where localities are currently authorized to impose tax, with the following requirements:

(a)
tax base and exemptions conform to the state tax

(b)
single tax return filed with the state return and with state distribution of funds

(c)
unified audit conducted at the state level

(d)
state-administered address, jurisdiction and rate database in a nationwide uniform format that would assign addresses to appropriate taxing jurisdiction and provide the rate

(e)
telecommunication providers would be held harmless if they rely on the database

(f)
provide a vendors’ compensation

7.      Eliminates the 3% federal excise tax on communications services.

8.

Encourages state and local governments to eliminate the excess tax burden on telecommunications by: (a) eliminating telecommunications industry-specific and higher transaction tax rates: (b) eliminating the excess tax burdens on telecommunication real, tangible and intangible property; and (c) affording similar treatment of telecommunications infrastructure in states that exempt purchases of certain types of business equipment from the sales and use taxes.

9.
Establishes a process (or timeline) for states to adopt the  Uniform Telecommunications State and Local Excise Tax Act and to remove excess and multiple taxation of telecommunications.  States that fail to adopt the Act and to remove the excess and multiple taxation within 3 years after the expiration of the current ITFA moratorium would be subject to Federal requirements against adverse discrimination in taxation of telecommunications services, property or providers in relation to other services, property and providers within a state.

#   #   #

#6  A Proposal to Foster International Consensus

Regarding the Taxation of

Electronic Commerce

Submitted by the Business Caucus

Electronic commerce raises new tax compliance and administrative issues for national income tax and consumption tax systems.  An international perspective is necessary to address this subject since electronic commerce potentially crosses national borders to a greater extent than other traditional forms of doing business.  Therefore it is important for every nation to give serious consideration to the impact on its trading partners of any new or amended rules for taxation of electronic commerce.  In order to minimize the potential for double taxation, an international consensus for the taxation of electronic commerce should be developed.  The OECD is the appropriate forum to sponsor the required international dialogue, which will require input from the business community and non-OECD countries.  

 We believe that the Advisory Commission on Electronic Commerce and the Congress of the United States can facilitate the international dialogue by adopting the proposal described below.   The proposal is based on the conclusion that existing, internationally accepted tax rules should be applied to electronic commerce.  No new taxes are required.  We also support the goals of simplification, neutrality, greater certainty, and avoidance of double taxation.

 The proposal recommends that Congress:

· support the formal, permanent extension of the World Trade Organization’s current moratorium on tariffs and duties for electronic transmissions;

· recognize the OECD’s leadership role in coordinating international dialogue concerning the taxation of electronic commerce, affirm support for the principles of the OECD’s framework conditions for taxation of electronic commerce, and support the OECD’s continued role as the appropriate forum for (1) fostering effective international dialogues concerning these issues and (2) building international consensus on the following principles:

· no new taxes should be applied to electronic commerce, rather existing taxation principles should be applied and, if necessary, internationally-accepted rules of taxation should be clarified to accommodate changing forms of business activity,

· new or modified tax rules, within the existing framework of tax principles, should be crafted to achieve neutrality by treating economically similar income and transactions similarly (whether earned electronically or conducted through non-electronic means), thereby avoiding economic and competitive distortions,

· any taxation of Internet transactions should neither distort nor hinder commerce and any clarification of existing tax rules should not operate to discriminate against electronic commerce, either in the form of larger tax obligations or greater administrative duties than apply to similar activities in traditional commerce,

· any tax system imposed on electronic commerce should be simple and transparent.  It should be efficient, easy to implement, and minimize burdensome record keeping and costs for all parties,

· The OECD should continue the process of involving electronic commerce stakeholders—particularly, through the involvement of the Technical Advisory Groups (“TAGs”) established by the OECD—in identifying issues impacting the imposition and collection of taxes on electronic commerce, 

· Any modifications to existing rules or adoption of new rules to address electronic commerce taxation issues should be carefully thought out through consultation with the business community and other affected parties before modified or adopted, and

· all nations should be encouraged to defer modification of their tax systems in order to allow for the development of an international consensus concerning taxation of electronic commerce. 

· encourage and support (including adequately funding) the U.S. Government’s efforts to further international dialogue concerning the taxation of electronic commerce, which are consistent with the principles outlined above.

· refrain from adopting legislative proposals affecting international transactions or activities that are inconsistent with the principles enumerated above.

7.  Amendments to Operating Rules

Section IV.E
Amendment To Facilitate The Submission Of The 

Commission’s Report To Congress
Submitted by Chairman Gilmore

Reason For Amendment
The third paragraph of Rule IV.E “Minutes and Transcripts and Reports” specifies to whom the Commission should transmit its report:


Upon approval of an interim or final report by at least two-thirds (2/3) of the Commissioners serving at the time the report is issued, the Commission shall transmit the report to the Speaker of the U.S. House of Representatives, the President Pro Tempore of the U.S. Senate, the Majority Leader of the U.S. Senate, the Minority Leader of the U.S. Senate, the Minority Leader of the U.S. House of Representatives and the respective chairs of the U.S. House and U.S. Senate Committees on Commerce.

Several congressional committee staff members who desire the Commission’s report have expressed concern that the U.S. House and Senate Committees on Commerce were expressly included in the Commission’s Operating Rules while their committees were not.  Accordingly, to mitigate these concerns, the Commission should adopt the following proposed amendment.

Amendment


Upon approval of an interim or final report by at least two-thirds (2/3) of the Commissioners serving at the time the report is issued, the Commission shall transmit the report to the Speaker of the U.S. House of Representatives, the President Pro Tempore of the U.S. Senate, the Majority Leader of the U.S. Senate, the Minority Leader of the U.S. Senate, the Minority Leader of the U.S. House of Representatives, the respective Chairmen and Ranking Members of the U.S. House and U.S. Senate Committees on Commerce and Judiciary, the Chairman and Ranking Member of the U.S. House Committee on Ways and Means, the Chairman and Ranking Member of the U.S. Senate Committee on Finance, and any other congressional committee that requests a copy of the report.

Proposed Amendment to Commission Rules

Submitted by

Stanley S. Sokul

Amendment to Commission Operating Rules Concerning Report to Congress

Amend Operating Rule IV(E), paragraph 3, as follows:  

Strike “chairs of the U.S. House and U.S. Senate Committees on Commerce” and insert in lieu thereof:  “the chairmen and ranking members of the U.S. House Committee on Commerce, the U.S. House Committee on the Judiciary, the U.S. Senate Committee on Finance, and the U.S. Senate Committee on Commerce, Science and Transportation.”

Section IV.A
Amendment To Facilitate The Submission Of The 

Commission’s Report To Congress
Submitted by Chairman Gilmore

Reason For Amendment
Rule IV.A of the Operating Rules states, “The Commission, or any part thereof, may not vote when a quorum is not physically present.  Each Commissioner shall have a single vote and must be present to vote.”  

The Commission meetings being held on March 20 and 21, 2000 in Dallas, Texas, are the final occasions where all of the Commissioners will be physically present at the same location prior to the April 21, 2000 deadline for the Commission to submit its report to Congress.  The final language of the report to Congress, however, may not be completed until after the drafters have had the opportunity to incorporate the Commissioners’ deliberations and conclusions made in the Dallas meetings.  In that event, in order for the Commission to vote on the form and text of the final language of the report to Congress before it is submitted to Congress, the Commission must either reconvene to vote or provide a means whereby Commissioners may vote from different locations.

In light of the pending deadline, the time pressures on the Commissioners, and the diverse residences of the Commissioners, the Commission should determine that Operating Rule IV.A should be amended to allow the Commissioners to vote from different locations on the form and text of the final language of the report to Congress.  The vote affected by the proposed amendment is a vote solely for the limited purpose of obtaining the Commission’s approval of the form and text of the final language of the report to Congress.  Accordingly, Rule IV.A should be amended by inserting subsection 1 after the last sentence of Rule IV.A and before Rule IV.B “Open and Closed Meetings.”

Amendment
1.  Vote on Final Language of Report to Congress
Notwithstanding Rule IV.A’s requirement that each Commissioner must be physically present to vote, the vote on the form and text of the final language of the report to Congress will be made during a publicly transmitted telephone conference call on March 30, 2000, to be organized by the Commission’s Executive Director.  If a Commissioner is unable to participate personally in that conference call, that Commissioner may communicate his or her vote in writing to the Executive Director prior to the March 30, 2000, conference call.  A Commissioner may cast his or her vote in only one of three forms:  “yea,” “nay,” or “abstain.”  The Chairman shall announce the vote of each Commissioner during the conference call and no other business shall be conducted by the Commission during the conference call.  The sole and limited purpose of this vote is to obtain the Commission’s approval of the form and text of the final language of the report to Congress. 

Submitted by

Governor Jim Gilmore,

Chairman of the Advisory Commission on Electronic Commerce

Resolution Supporting Individual Commissioners’ Ability to Separately Submit Their Views in the Report to Congress
Whereas the Commission will submit a report of its findings and recommendations to Congress by April 21, 2000; and

Whereas Congress has directed that “[n]o finding or recommendation shall be included in the report unless agreed to by at least two-thirds of the members of the Commission serving at the time the finding or recommendation is made,”  Pub. Law 105-277, § 1103; and

Whereas “[a]t the request of any Commissioner, the report will separately include that Commissioner’s views,” Operating Rule IV.A; and

Whereas the Commission desires to submit a report that treats the views of all of its Commissioners with equal respect and deference; and 

Whereas the Commission desires a report that is understandable and readable by the public;

Therefore, be it resolved, pursuant to Operating Rule IV.A, any Commissioner may include his or her views in the report to Congress; and

Be it resolved that a Commissioner’s views submitted pursuant to Operating Rule IV.A shall contain no more than 1000 words; and

Be it resolved that each Commissioner’s views shall be submitted to the Executive Director no later than 5:00 p.m., Pacific Standard Time, March 24, 2000 in a format to be prescribed by the Executive Director.
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MEMORANDUM

Via E-mail

TO:

Commissioners
FR:

Heather Rosenker



Executive Director

DATE:
March 7, 2000

RE:

Amendments to Resolutions Submitted per Operating Rule IV C Agenda

ACTION:
Review for Discussion at the Final Commission Meeting in Dallas, TX – March 20-21, 2000

The Operating Rules of the Commission, include a paragraph under C. Agenda that states:  “to be included in the published notice of the proposed agenda, items must be submitted to the Chairman no later than 30 days prior to the meeting.  Substantive findings, recommendations, or resolutions must be submitted to the Chairman no later than 30 days prior to a meeting in order to be placed on the Commission’s agenda.  The Chairman shall distribute such proposed substantive findings, recommendations, or resolutions to each Commissioner.  Any amendments or modifications Commissioners wish to propose to such substantive findings, recommendations, or resolutions must be submitted to the Chairman no later than 15 days prior to the meeting in order to be considered by the Commission.”

Responding to this rule, several Commissioners submitted amendments for consideration at the March 20 & 21 Commission meeting in Dallas.  These are outlined below, and copies are attached. 
Chairman Gilmore:   
Submitted two amendments to the Business Caucus

Proposal

Commissioner Kirk:
Submitted an amendment to Commissioner Norquist's resolution #3 on Digital Divide

Submitted an amendment to Chairman Gilmore's resolution #3 on Telecommunications

Commissioner Locke: 
Submitted an amendment to Chairman Gilmore's

resolution #2 regarding business activity taxes

Submitted an amendment to Commissioner Norquist's resolution #4 to extend the moratorium on Internet access

Submitted an amendment to Commissioner Sokul's recommendation #5 regarding privacy

Commissioner Pincus: 
Submitted an amendment to Operating Rules

regarding offering amendments

Commissioner Sokul: 
Submitted an amendment to Chairman Gilmore's

resolution #1 

Submitted an amendment to Chairman Gilmore's resolution #6

Submitted an amendment to Business Caucus Proposal

Submitted a finding regarding the need for simplification of state and local tax regimes.

Attachments

Amendments Proposed to the

Business Caucus Proposal

By Governor James S. Gilmore, III
In addition to the amendments proposed on February 18, the following amendments to the Business Caucus proposal are submitted for consideration in Dallas:

1. In lieu of the language “for a period of five years” in section (1)(a),  replace that language with the word “Indefinitely”.

2.      In lieu of 5(a) and 5(b), replace that language with the following:

“(5) Establishes a Consumer, Taxpayer and Small Business Advisory Task Force responsible for oversight of  the progress of NCCUSL’s efforts to create a Uniform Sales and Use Tax Act and responsible for advising Congress on the following issues at the conclusion of NCCUSL’s work:

(g) an assessment of whether the Uniform Sales and Use Tax Act meets the standards listed in 4(a) – (j) above;

(h) the impact of small retail businesses and electronic retailers on the U.S. economy and the economic opportunities afforded small businesses by remote electronic commerce;

(i) the adverse impact of multiple, confusing and disparate sales tax systems on small businesses, electronic retailers, consumers and taxpayers;

(j) the cost of collection of sales taxes for remote sellers with nexus in two or more states;

(k) a recommendation as to whether states that adopt the Uniform Sales and Use Tax Act would reduce or eliminate the adverse impacts on small businesses with nexus in two or more states and/or benefit consumers and taxpayers;

(l) identify federal taxes and/or revenue streams that could be ceded to states and localities as an incentive to adopt the Uniform Sales and Use Tax Act.”

#   #   #

This Amendment offered by Mayor Kirk

Resolution #3

Submitted by Commissioner Grover Norquist

Supporting a Policy to Address the Digital Divide

Whereas the Advisory Commission on Electronic Commerce recognizes that while many Americans are enjoying the Internet and its associated benefits, many others  do not  currently have available to them access to the Internet necessary to reap  such benefits, known as the Digital Divide; and




Whereas, individuals without access to the Internet will become increasingly isolated from a changing economy fueled by eCommerce and access to information, and

Whereas, state and local governments are undertaking efforts to make computers and the Internet widely accessible for all citizens in accordance with the Administration's goals;
Therefore, be it resolved that the Commission encourages federal, state and local governments to continue partnering with the private sector to expand access to computers and the Internet, and to provide training on the use of such; and 



 

Be it further resolved that the Commission encourages the Administration and Congress to continue gathering data for empirical research that will inform federal, state and local policy makers on measures that will lead to the reduction, and eventual elimination, of the Digital Divide by empowering families in rural America and inner cities to participate in the Internet economy.  
This Amendment is offered by Mayor Kirk

March 5, 2000

Amendment to

Resolution No. 3

Submitted by Governor Gilmore

Telecommunications Simplification and Protection Against Unfair Competition Excessive Taxation of the Internet Backbone And Telephone Service
Whereas the United States has a unique national interest in maximizing the economic and social potential of the Internet and Internet access for all Americans; and

Strike all that follows thereafter and insert the following in lieu thereof:

Whereas the United States has a responsibility to seek a level playing field for all economic competitors and the avoidance of using  public policy to act to benefit some private competitors over others; and


Whereas representatives of industry urged the Advisory Commission on Electronic Commerce to adopt a resolution in support of the ongoing cooperative efforts between state and local governments and the telecommunications industry to reduce the complexity and cost of compliance with state and local telecommunications taxes; and

Whereas today our technology and telecommunications systems are transforming the industry, the economy, and the globe; and broadband, telecommunications, and technology are merging into an extraordinary engine of the future; and  

Whereas state and local telecommunications taxes date back nearly 100 years and were shaped in a different era when American Telephone and Telegraph and a few others were granted monopolies with tax systems unsuited to the exploding telecommunications markets of today; and

Whereas state and local telecommunications tax systems should seek neutrality among similar entities, should encourage competition, and  support access to capital; and

Whereas today almost any American has access to a telecommunications provider by satellite, by analog or digital cell phone, through a wireline copper or fiber optic cable provider, even through a power line; and

Whereas these state and local taxes are not especially high—by themselves—compared to foreign taxes; rather it is the cumulative effect they have that can create such a burden, so that today a single, nationwide provider of telecommunications services could have to maintain information on 310 separate state and local taxes that are applied to 687 tax bases; and 

Whereas states and local governments need to create new telecommunications tax structures that reflect and encourage the new economic realities of this new economy and have the flexibility to fairly capture future economic activities, but not stifle economic growth with outdated, bureaucratic, or burdensome requirements; 

Therefore, be it resolved that the Commission calls on Congress to support the joint efforts of AT&T, MCI-World Com, and other telecommunications industry members to work cooperatively with states and local governments to explore—on a state-by-state basis—opportunities to reduce the complexity and costs of compliance with state and local telecommunications taxes; and

Be it further resolved that the Commission urges these joint efforts to consider the adoption of common definitions and sourcing rules among the states; and


Be it finally resolved that the Commission urges Congress to respect the sovereignty and experience of states and local governments in the history of the United States in resolving these issues together with industry in manners that reflect the diversity of experiences and characteristics of the nation’s states and localities.  

Resolution #2

Submitted by Governor Gilmore
Amended by Governor Locke 
Business Protection from Expanded Income And

Business Activity Taxes in the Internet Economy

Whereas, the United States has a unique national interest in maximizing the economic and social potential of the Internet for all Americans; and

Whereas, all levels of government should keep the tax and administrative burden on consumers and businesses as low as possible; and

Whereas, the sales and use tax system must conform to standards set by the U.S. Supreme Court and not place an undue burden on interstate commerce; and
Whereas, compliance and administration of the current sales tax system can be greatly simplified; and

Whereas, it is recognized that the states and local governments have an obligation that is unique and separate from the Federal Government to continue providing vital public services to their citizenry; and 

Whereas, state and local governments provide vital public services that support interstate commerce and have contributed substantially to the development of the information age economy; and
Whereas, the tax system should strive for neutrality across types of retailers, and consumer choices should not be distorted by the fact that some sellers are required to collect tax while others that are selling similar products are not; and

Whereas, federal policies in this area should respect the sovereignty of states as an essential feature of our successful system of federalism;

Now, therefore, be it resolved that the Commission recommends that Congress take no action for now to change standards for determining nexus for sales and use tax purposes or business activity tax purposes; and

Be it further resolved that state and local governments should strongly and continuously pursue simplification and harmonization of the sales tax and its administration in a manner that will substantially reduce the administrative and compliance burden associated with collecting and remitting state and local sales and use taxes; and
Be it finally resolved that the states should affirmatively state and clarify, if necessary, the present understanding that voluntary registration to collect and remit sales and use tax will not be considered as a factor in determining nexus for any other type of tax including, but not limited to, net income, business license, franchise, single business, or capital stock taxes.     












March 6, 2000
Resolution #4

Submitted by Commissioner Grover Norquist 
Amended by Governor Locke
Resolution Supporting  an Extension of the Moratorium on Internet Access

Whereas, the United States is the world leader in the development of information technology; and

Whereas, the Internet is a driving factor in this country’s significant investment in communications infrastructure; and

Whereas, gone are the days of the telephone and the United State Postal Service as the sole methods for a person to communicate; and

Whereas, a person’s communications options are evolving rapidly, and now include e-mail, chat rooms, and video camera assisted Internet telephony; 


Now, therefore, be it resolved that  the moratorium on new taxes on Internet access, new taxes on the Internet, and discriminatory and multiple taxes on electronic commerce as defined in the Internet Tax Freedom Act, should be extended for a period of time commensurate with sales tax simplification efforts.
March 6, 2000
Proposed Recommendation to Congress #5

Submitted by

Stanley S. Sokul
Amended by Governor Locke
The Need for Increased Attention to the Privacy Implications of Internet Taxation 



Whereas, the Commission process has shown that proposals to increase state and local authority over the taxation of electronic commerce have important privacy ramifications; and

Whereas, the Commission process has shown that technological advances will likely allow for increased tax collection efficiencies, but that other important principles – such as increased exposure of individual privacy -- must be balanced against what is technologically possible; and  


Whereas, the issue of consumer privacy is one that pervades all aspects of electronic commerce, and not just the tax administration system;

Now, therefore, be it resolved that the Commission believes that any system designed to administer taxes on electronic commerce should be developed in a manner that minimizes the personal information obtained from consumers and should contain sufficient safeguards and security to protect any personal information obtained; and 


Be it further resolved that the appropriate committees of Congress should explore the privacy issues involved in the collection and administration of taxes on electronic commerce, with special attention given to the costs that any new system of revenue collection may have upon other values that U.S. citizens hold dear and the steps taken in systems developed to administer taxes on electronic commerce to safeguard and secure personal information; and
Be it finally resolved that Congress should also take great care in the crafting of any laws pertaining to online privacy, if any such laws are necessary, because policy missteps could endanger U.S. leadership in worldwide electronic commerce.

Submitted by Commissioner Pincus of the Department of Commerce

AMENDMENT TO THE OPERATING RULES
Purpose 

This amendment would clarify the Commission’s operating rules to ensure that Commissioners are able to offer amendments to substantive findings, recommendations, or resolutions during the Commission’s final meeting and the completion of its report to Congress.  Section IV.E, paragraph 4 of the operating rules states that “amendments to draft reports will be in order at current or subsequent future Commission meetings.”  However, section IV.C of the operating rules requires Commissioners wishing to propose amendments or modifications to the substantive findings, recommendations, or resolutions to do so “no later than 15 days prior to the meeting in order to be considered by the Commission.”  This ambiguity regarding the ability of Commissioners to offer substantive amendments at the final meeting might undermine the flexibility that will be necessary to reach consensus on the recommendations, findings, or resolutions that would compose the Commission’s final report to Congress.  

Proposed Amendment [to be inserted after the final sentence of paragraph IV.C]

“Notwithstanding this requirement, Commissioners shall retain their ability to offer amendments or modifications to the substantive findings, recommendations, or resolutions of the Commission at the Commission’s final meeting and during the finalization of its report to Congress.” 

Amendments to 

Governor Gilmore’s Resolution #1

(amended text in bold)

Submitted by 

Stanley S. Sokul
Taxpayer, Consumer & Small Business Protection From 

Expanded Sales & Use Tax Collections

Whereas, the United States has a unique national interest in maximizing the economic and social potential of the Internet for all Americans; and

Whereas, in furtherance of this goal, taxes on individual consumers who log on the Internet and participate in electronic commerce should be as low as possible; and 

Whereas, tax burdens on small businesses engaged in remote electronic commerce should be as minimal as possible;  

Therefore, be it resolved that the Commission recommends Congress enact legislation that:

4. Permanently prohibits any transaction taxes on the sale of Internet access to individual consumers, including taxes that were grandfathered under the Internet Tax Freedom Act.

5. Permanently prohibits multiple and discriminatory taxation of electronic commerce, prohibits sales and use taxes on remote sales of goods and services to individual consumers, and prohibits taxation of sales of digitized goods and products purchased by individual consumers electronically over the Internet:

(a)
defines “remote sale” in terms of nexus and clarifies that the following factors would not, in and of themselves, establish a seller’s physical presence in a state for purposes of determining whether a seller has sufficient nexus with that state to impose collection obligations: (a) a seller’s use of an Internet service provider that has physical presence in a state; (b) the placement of a seller’s digital data on a server located in that particular state; (c) a seller’s use of telecommunications services provided by a telecommunications provider that has physical presence in that state; (d) a seller’s ownership of intangible property that is used or is present in that state; (e) the presence of a seller’s customers in a state; (f) a seller’s affiliation with another taxpayer that has physical presence in that state; (g) the performance of repair or warranty services with respect to property sold by a seller that does not otherwise have physical presence in that state; (h) a contractual relationship between a seller and another party located within that state that permits goods or products purchased through the seller’s website or catalogue to be returned to the other party’s physical location within that state; and (i) the advertisement of a seller’s business location, telephone number and website address.

(b)
defines “individual consumer” as a person who purchases a good or service for personal use or gift to another person for personal use and does not include purchase by, or on behalf of, or for the use of a business, proprietorship, or corporation.

6. Encourages state and local governments to work with and through the 

National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a  Uniform Sales and Use Tax Act that would simplify state and local sales and use taxation policies for all sellers, in-state and remote, so as to create and maintain parity of collection costs (net of vendor discounts) between remote sellers with nexus in two or more states (pursuant to the standards outlined in No. 2(a) above)  and comparable single-jurisdiction vendors that do not offer remote sales, including providing the following: 

(a)
greater uniformity in the tax base, including uniform tax base definitions

(b)
uniform vendor discount for all retail sellers (sellers with nexus in one state and sellers with nexus in two or more states) to reimburse all vendors (both in-state and remote) for the actual costs incurred in tax collection and administration
(c)
uniform and simple sourcing rules 

(d)
one sales and use tax rate per state and uniform limitations on state rate changes

(e)
uniform audit and appeal procedures and prohibitions against multiple audits by more than one state

(f)
uniform tax returns/forms, and uniform filing and remittance dates

(g)
uniform electronic filing and remittance methods and dates

(h)
uniform exemption administration rules (including a database 

of all exempt entities to determine exemption status)

(ii) a methodology for approving software that remote sellers with 

nexus in one or more states may rely on to determine state sales tax rates and exempt products and exempt transactions, and indemnification or legal immunity rules for retail sellers who use “approved software”

(j)
protections and/or de minimis exemptions for small businesses with nexus in two or more state and for businesses which receive payment by check or money order

4.
Establishes a Consumer, Taxpayer and Small Business Advisory Task Force with representatives from electronic merchants, catalog companies, small businesses and consumers, responsible for oversight of  the progress of NCCUSL’s efforts to create a Uniform Sales and Use Tax Act and responsible for advising Congress on the following issues at the conclusion of NCCUSL’s work:

(m) an assessment of whether the Uniform Sales and Use Tax Act meets the standards listed in 3(a) – (j) above;

(n) the impact of small retail businesses on the U.S. economy and the economic opportunities afforded small businesses by remote electronic commerce;

(o) the adverse impact of multiple, confusing and disparate sales tax systems on small businesses, consumers and taxpayers;

(p) the cost of collection of sales taxes for remote sellers with nexus in two or more states;

(q) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes can be made applicable and practically enforceable in regard to overseas vendors who sell digital products and tangible personal property to U.S. consumers;
(r) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes will involve any intrustion into consumer privacy
(s) a recommendation as to whether states that adopt the Uniform Sales and Use Tax Act would reduce or eliminate the adverse impacts on small businesses with nexus in two or more states and/or benefit consumers and taxpayers;;

(t) identify federal taxes and/or revenue streams that could be ceded to states and localities as a an incentive to adopt the Uniform Sales and Use Tax Act.    

5.
Eliminates the 3% federal excise tax on telephone services.

Amendment to Gov. Gilmore Resolution #6

Submitted by Stanley S. Sokul

(Amended Text in Bold)

Modified Business Caucus Proposal

Amended to Provide Additional Protections for

Taxpayers, Consumers and Small Businesses
Whereas the United States has a unique national interest in maximizing the economic and social potential of the Internet for all Americans; and

Whereas, in furtherance of this goal, taxes on individual consumers who log on the Internet and participate in electronic commerce should be as low as possible; and 

Whereas tax burdens on small businesses engaged in remote electronic commerce should be as minimal as possible; 

Therefore, be it resolved that the Commission recommends Congress enact legislation that:

2. Makes permanent the current moratorium on any transaction taxes on 

the sale of Internet access to individual consumers, including taxes that were grandfathered under the Internet Tax Freedom Act.

2.
For a period of five years, extends the current moratorium barring multiple and discriminatory taxation of electronic commerce, prohibits sales and use taxes on remote sales of goods and services to individual consumers, and prohibits taxation of sales of digitized goods and products and their non-digitized counterparts.

(a)
defines “remote sale” in terms of nexus and clarifies that the following factors would not, in and of themselves, establish a seller’s physical presence in a state for purposes of determining whether a seller has sufficient nexus with that state to impose collection obligations: (a) a seller’s use of an Internet service provider that has physical presence in a state; (b) the placement of a seller’s digital data on a server located in that particular state; (c) a seller’s use of telecommunications services provided by a telecommunications provider that has physical presence in that state; (d) a seller’s ownership of intangible property that is used or is present in that state; (e) the presence of a seller’s customers in a state; (f) a seller’s affiliation with another taxpayer that has physical presence in that state; (g) the performance of repair or warranty services with respect to property sold by a seller that does not otherwise have physical presence in that state; (h) a contractual relationship between a seller and another party located within that state that permits goods or products purchased through the seller’s website or catalogue to be returned to the other party’s physical location within that state; and (i) the advertisement of a seller’s business location, telephone number and website address.

(b)
defines “individual consumer” as a person who purchases a good or service for personal use or gift to another person for personal use and does not include purchase by, or on behalf of, or for the use of a business, proprietorship, or corporation.

3.
Clarifies that, in determining whether a seller has sufficient nexus with a state to be required to meet business activity and income tax reporting and payment obligations of that state, or to be subject to use tax on the cost of printed promotional materials, the following factors would not constitute nexus:  (a) all of the factors listed in (2)(a) above, and (b) a seller’s sales and use tax registration with that state and/or a seller’s collection and remittance of use taxes for that state. 

4. Encourages state and local governments to work with and through the National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a Uniform Sales and Use Tax Act within three years after the expiration of the current ITFA moratorium (i.e., October 21, 2004) that would simplify state and local sales and use taxation policies for all sellers, in-state and remote, so as to create and maintain parity of collection costs (net of vendor discounts) between remote sellers and comparable single-jurisdiction vendors that do not offer remote sales, including providing the following: 

(a)
greater uniformity in the tax base, including uniform tax base definitions

(b)
uniform vendor discount to reimburse all vendors (both in-state and remote) for the actual costs incurred in tax collection and administration

(c)
uniform and simple sourcing rules 

(d)
one sales and use tax rate per state and uniform limitations on state rate changes

(e)
uniform audit and appeal procedures

(f)
uniform tax returns/forms, and uniform filing and remittance dates

(g)
uniform electronic filing and remittance methods

(h) uniform exemption administration rules (including a database of all exempt entities to determine exemption status)

(i)  a methodology for approving software that remote sellers with nexus in two more states may both rely on to determine state sales tax rates, exempt products and exempt transactions, and be held harmless for errors that result in over- or under-collection 

(j) protections and/or de minimis exemptions for small businesses with nexus in two or more states and for businesses which receive payment by check or money order
(k)
a methodology for maintaining revenue neutrality in overall sales and use tax collections within each state (such as reducing the state-wide sales tax rate) in the event that states collect any increased revenues from remote sales in the future (on a voluntary basis or otherwise).

5(a).
Establishes a new Advisory Commission with representation from electronic merchants, catalog companies, small businesses and consumers responsible for oversight of the progress of NCCUSL’s efforts to create a Uniform Sales and Use Tax Act

5(b).
Within six (6) months after the completion of the NCCUSL’s work, the Commission shall transmit to Congress for its consideration a report containing the following:

(e) findings, for the period from 1999 through 2004, regarding the growth of electronic commerce, the impact of electronic commerce on the U.S. economy, the impact of electronic commerce on traditional retailers, and the net impact of remote sales and electronic commerce on state tax revenues;

(f) an assessment of whether the Uniform Sales and Use Tax Act meets the standards listed in 4(a) through 4(k) above;

(g) an assessment of whether the adoption of the Uniform Sales and Use Tax Act would result in equal tax collection burdens (net of vendor discounts) for remote sellers and comparable single-jurisdiction vendors that do not offer remote sales;

(h) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes to those states that adopt the Uniform Sales and Use Tax Act would impose any unreasonable burden on interstate commerce or would otherwise adversely impact economic growth and activity through remote electronic channels;

(i)  an assessment of whether requiring all remote sellers to collect and remit sales and use taxes can be made applicable and practically enforcable in regard to overseas vendors who sell digital products and tangible personal property to U.S. consumers;
(j) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes would adversely impact small businesses and consumers and appropriate protections and/or de minimis exemptions for small businesses;

(k) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes will voluntarily involve any intrusion on consumer privacy;
(f)      a recommendation as to whether states that adopt the Uniform Sales and Use Tax Act should be permitted to collect sales and use taxes on all remote sales; and

(g)
any other recommendations as required to address the findings of the Commission’s report.

6.
Encourages state and local governments to work with and through the          National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a Uniform Telecommunications State and Local Excise Tax Act, within three (3) years, that would require states to follow one of two simplified tax structure models, either Model A which would:

(a)
allow only one state transaction tax

(b)
require each telecommunications provider to file only one tax return per reporting period per state

(c)
allow only one audit at the state level

(d)
establish nationwide uniform sourcing methods

(e)
establish nationwide uniform definitions

(f)
provide for 120 days lead time for implementing tax base and rate changes

or Model B, which would contain all the provisions of Model A but would allow one local level option tax in states where localities are currently authorized to impose tax, with the following requirements:

(a)
tax base and exemptions conform to the state tax

(b)
single tax return filed with the state return and with state distribution of funds

(c)
unified audit conducted at the state level

(d)
state-administered address, jurisdiction and rate database in a nationwide uniform format that would assign addresses to appropriate taxing jurisdiction and provide the rate

(e)
telecommunication providers would be held harmless if they rely on the database

(f)
provide a vendors’ compensation

8.      Eliminates the 3% federal excise tax on communications services.

8.

Encourages state and local governments to eliminate the excess tax burden on telecommunications by: (a) eliminating telecommunications industry-specific and higher transaction tax rates: (b) eliminating the excess tax burdens on telecommunication real, tangible and intangible property; and (c) affording similar treatment of telecommunications infrastructure in states that exempt purchases of certain types of business equipment from the sales and use taxes.

9.
Establishes a process (or timeline) for states to adopt the  Uniform Telecommunications State and Local Excise Tax Act and to remove excess and multiple taxation of telecommunications.  States that fail to adopt the Act and to remove the excess and multiple taxation within 3 years after the expiration of the current ITFA moratorium would be subject to Federal requirements against adverse discrimination in taxation of telecommunications services, property or providers in relation to other services, property and providers within a state.

Amendments to the 

ACEC Business Caucus Plan

Submitted by Stanley S. Sokul

(amended text in bold)

The proposal recommends that Congress enact legislation that:

(1)(a) for a period of five years, extends the current moratorium barring multiple and discriminatory taxation of electronic commerce and prohibits taxation of sales of digitized goods and products and their non-digitized counterparts.

(1)(b) makes permanent the current moratorium on any transaction taxes on the sale of Internet access, including taxes that were grandfathered under the Internet Tax Freedom Act.

(2) clarifies that the following factors would not, in and of themselves, establish a seller’s physical presence in a state for purposes of determining whether a seller has sufficient nexus with that state to impose collection obligations: (a) a seller's use of an Internet service provider that has physical presence in a state; (b) the placement of a seller's digital data on a server located in that particular state; (c) a seller's use of telecommunications services provided by a telecommunications provider that has physical presence in that state; (d) a seller's ownership of intangible property that is used or is present in that state, (e) the presence of a seller’s customers in a state (f) a seller's affiliation with another taxpayer that has physical presence in that state; (g) the performance of repair or warranty services with respect to property sold by a seller that does not otherwise have physical presence in that state; (h) a contractual relationship between a seller and another party located within that state that permits goods or products purchased through the seller's website or catalogue to be returned to the other party's physical location within that state; and (i) the advertisement of a seller's business location, telephone number and website address.

(3) clarifies that, in determining whether a seller has sufficient nexus with a state to be required to meet business activity and income tax reporting and payment obligations of that state, or to be subject to use tax on the cost of printed promotional materials, the following factors would not constitute nexus:(a) all of the factors listed in (2)(a) through (i) above, and (b) a seller's sales and use tax registration with that state and/or a seller's collection and remittance of use taxes for that state.

(4) encourages state and local governments to work with and through the National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a  Uniform Sales and Use Tax Act within three years after the expiration of the current ITFA moratorium (i.e., October 21, 2004) that would simplify state and local sales and use taxation policies for all sellers, both in-state and remote, so as to create and maintain parity of collection costs (net of vendor discounts) between remote sellers and comparable single-jurisdiction vendors that do not offer remote sales, including providing the following: 

(a)
greater uniformity in the tax base, including uniform tax base definitions

(b)
uniform vendor discount to reimburse all vendors (both in-state and remote) for the actual costs incurred in tax collection and administration

(c)
uniform and simple sourcing rules 

(d)
one sales and use tax rate per state and uniform limitations on state rate changes

(e)
uniform audit and appeal procedures

(f)
uniform tax returns/forms, and uniform filing and remittance dates

(g)
uniform electronic filing and remittance methods

(h)
uniform exemption administration rules (including a database of all exempt entities to determine exemption status)

· a methodology for approving software that sellers may both rely on to determine state sales tax rates and exempt products and exempt transactions, and be held harmless for errors that result in over- or under-collection

· protections for small businesses and for businesses that receive payment by check or money order

(j)
a methodology for maintaining revenue neutrality in overall sales and use tax collections within each state (such as reducing the statewide sales tax rate) to account for any increased revenues collected (on a voluntary basis or otherwise) from remote sales. 

(5)(a) establishes a new Advisory Commission, with representatives from electronic merchants, catalog companies, small businesses and consumers, responsible for oversight of  the progress of NCCUSL’s efforts to create a Uniform Sales and Use Tax Act.  

(5)(b) within six (6) months after the completion of NCCUSL’s work, the Commission shall transmit to Congress for its consideration a report containing the following: 

(1) findings, for the period from 1999 through 2004, regarding the growth of electronic commerce, the impact of electronic commerce on traditional retailers, and the impact of remote sales on state tax revenues, 

(2) an assessment of whether the Uniform Sales and Use Tax Act meets the standards listed in (4)(a) through (j) above;

(3) an assessment of whether the adoption of the Uniform Sales and Use Tax Act would result in equal tax collection burdens (net of vendor discounts) for remote sellers and comparable single-jurisdiction vendors that do not offer remote sales;

(4) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes to those states that adopt the Uniform Sales and Use Tax Act would impose any unreasonable burden on interstate commerce or would otherwise adversely impact economic growth and activity through remote electronic channels; 

(4a) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes can be made applicable and practically enforceable in regard to overseas vendors who sell digital products and tangible personal property to U.S. consumers;

(4b) an assessment of whether requiring all remote sellers to collect and remit sales and use taxes will involve any intrusion on consumer privacy;

(5) a recommendation as to whether states that adopt the Uniform Sales and Use Tax Act should be permitted to collect sales and use taxes on all remote sales; and

(6) any other recommendations as required to address the findings of the Commission’s report. 

(6) encourages state and local governments to work with and through the National Conference of Commissioners on Uniform State Laws (NCCUSL) in drafting a Uniform Telecommunications State and Local Excise Tax Act, within three (3) years, that would require states to follow one of two simplified tax structure models, either Model A which would:

(a)
allow only one state transaction tax

(b)
require each telecommunications provider to file only one tax return per reporting period per state

(c)
allow only one audit at the state level

(d)
establish nationwide uniform sourcing methods

(e)
establish nationwide uniform definitions

(f)
provide for 120 days lead time for implementing tax base and rate changes

or Model B, which would contain all the provisions of Model A but would allow one local level option tax in states where localities are currently authorized to impose tax, with the following requirements:

(a)
tax base and exemptions conform to the state tax

(b)
single tax return filed with the state return and with state distribution of funds

(c)
unified audit conducted at the state level

(d)
state-administered address, jurisdiction and rate database in a nationwide uniform format that would assign addresses to appropriate taxing jurisdiction and provide the rate

(e)
telecommunication providers would be held harmless if they rely on the database

(f)
provide a vendors' compensation

(7) eliminates the 3% federal excise tax on communications services

(8) encourages state and local governments to eliminate the excess tax burden on telecommunications by: (a) eliminating telecommunications industry-specific and higher transaction tax rates: (b) eliminating the excess tax burdens on telecommunication real, tangible and intangible property; and (c) affording similar treatment of telecommunications infrastructure in states that exempt purchases of certain types of business equipment from the sales and use taxes.

(9) establishes a process (or timeline) for states to adopt the  Uniform Telecommunications State and Local Excise Tax Act and to remove excess and multiple taxation of telecommunications.  States that fail to adopt the Act and to remove the excess and multiple taxation within 3 years after the expiration of the current ITFA moratorium would be subject to Federal requirements against adverse discrimination in taxation of telecommunications services, property or providers in relation to other services, property and providers within a state. 

Proposed Findings For Congress

The Advisory Commission on Electronic Commerce
March 20-21, 2000, Dallas, Texas

Submitted by Stanley S. Sokul

(as a substitute amendment to original submission on Need for Simplification)

The Need for Simplification of State & Local Tax Regimes 
The Commission finds the following:

· That the state and local sales and use tax system in its current form is antiquated, confusing and complex, and ill-suited for interstate commerce. 

· That the current state and local sales and use tax system imposes costly administrative burdens on all sellers, but particularly on multi-state sellers.  The Supreme Court’s judgement in National Bellas Hess and Quill -- that the cumulative effect of imposing the current system on national sellers (absent nexus) would place an undue burden on interstate commerce -- holds equal if not greater force in the electronic commerce environment. 

· That simplification of state and local sales and use taxes, by minimizing burdens on both “traditional” retail establishments and interstate commerce, would benefit all businesses and consumers.   

· That many other commissions and task forces have studied this issue, from the congressional Willis Commission in 1965 through the National Tax Association’s Communications and Electronic  Commerce Taxation Project in 1999, and all have urged that simplification of state tax regimes must occur.

· That virtually all state and local officials have come to recognize the importance of sales and use tax system simplification.  The further development of tax collection software may hold promise, and states have taken preliminary steps to pursue simplification and harmonization, including a system so streamlined that business may voluntarily comply. 

· That the common hallmarks of successful simplification include the following:

· Reducing burdens for all sellers, not just remote sellers;

· One sales and use tax rate per state, with uniform limitations on rate changes;

· Greater uniformity in the tax base, including uniform tax base definitions;

· Uniform vendor discounts to reimburse all vendors (both in-state and remote) for the actual costs incurred in tax collection and administration;

· Uniform audit and appeal procedures;

· Uniform tax returns and forms, and uniform filing and remittance dates;

· Uniform electronic filing and remittance methods;

· Uniform exemption administration rules (including a database of all exempt entities to determine exemption status);

· A methodology for approving software that sellers may both rely on to determine state sales tax rates, exempt products and exempt transactions, and be held harmless for errors that result in over- or under-collection; and

· Protections and/or de minimis exemptions for small businesses with nexus in two or more states, and for businesses which receive payment by check or money order.

· That the issues surrounding the application of sales and use taxes to the Internet are multifaceted and complex, and that several of the most controversial issues require much more investigation and study before sound decision-making can occur.  These issues include:  

· The effect of the status quo on state and local revenues; 

· The effect of the status quo on retail competitiveness; 

· The effect of the status quo on the digital divide; 

· The true capabilities and limitations of technological tax collection software;

· The effect any changes to the status quo may have on consumer privacy; 

· The effect any changes to the status quo may have on the global competitiveness of U.S. industry; and 

The dynamic effects the Internet economy may have on state and local revenues.




GOALS





Developing a simplified state and local sales tax system that reduces the cost of compliance for all sellers and promotes voluntary collection of existing sales and use taxes;


Fostering the role of state and local governments as providers of essential public services in our federal system by ensuring the vitality of the sales tax in the 21st century;


Promoting fairness by creating a simplified sales and use tax system in which the disparate tax treatment of different types of sellers can be eliminated;


Forging partnerships to simplify state and local telecommunications taxes;


Preserving consumer privacy by minimizing the disclosure of personal information for tax collection purposes;


Preserving the sovereignty of states and local governments to determine their own tax policies and systems by promoting cooperative action to simplify and improve the tax system.








