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1.
Myth

The Constitutions limits on state taxing power are old fashioned and not relevant to a modern economy. 

Fact
  
The Constitutional Convention of 1787 was initially called to address the problem of individual state legislatures imposing taxes and duties on trade with other states, a practice which was pushing the young country into a depression.   Article I, Section 8, Paragraph 2 of the  Constitution - the Commerce Clause - saved the national economy by creating an open market, in which goods  could move freely from one state to another.  The Founding Fathers had the vision to create a common market 200 years before Europe got the idea.  Their foresight produced the greatest economic engine in the history of the world.  The need to protect interstate commerce from the myriad of confusing and  non-uniform state tax laws remains as important today as it was in the 18th Century.

2.
Myth

The growth of electronic commerce poses a danger to the financial health of state governments.  Congress should expand state taxation of electronic commerce in order to protect the states tax base.

FACT
 
Information technology and electronic commerce have been the most important factors fueling the largest and longest economic boom of this century.  The strong  economy is a rising tide which has raised all ships, including state tax revenues.  Not only are employment levels and personal income at historic peaks, but state revenues, including sales tax revenues, are also at all time highs.  Indeed, most states have been able to lower tax rates or grant tax rebates to their citizens, or both, and still tax revenues have exceeded estimates in most states. Electronic commerce is not the problem; to the contrary, it has been a tonic for the nations economy and for state budgets.

3.  
Myth
  
A decision by Congress to expand state taxation of Internet transactions could not possibly have an adverse effect on the economy.

Fact
  
Congress should borrow from the physicians code of ethics which provides that in treating patients the first rule is to do no harm.  The economic effect of imposing a vast array of differing tax schemes  on electronic commerce could be dramatic.  At a minimum, it will dampen the growth of electronic commerce. This is not the right direction for public policy.

4.  
Myth
  
State and local sales/use tax laws could easily be extended to interstate sellers without much dislocation or difficulty. 

Fact
  
There are over 7,000 sales and use tax jurisdictions in the United States.  This means a tremendous variety of tax rates, exempt products, exempt transactions, filing requirements, audit arrangements and appeal procedures.  This crazy quilt system of state and  local taxes is especially ill-suited to electronic commerce, because of the borderless nature of this new medium of  trade.  In fact, the sales tax originated earlier in this century during the Great Depression, when state income tax revenues were declining precipitously because of business bankruptcies and massive unemployment.  The sales tax was then a model of simplicity.  It was designed for an era when the buyer, seller, product, and cash register were all at the same place, at the same time.  The vendor collected one tax (usually at the rate of one or two percent), as goods and cash were exchanged over the sales counter.  The sales tax has always had a local flavor, and no effort has been made to standardize state sales tax systems. The diversity of tax rates, exemptions, administrative procedures, etc.  was not a major problem so long as the sales tax was imposed  within a single state.  Clearly, however, state sales and use taxes have become extremely complex and difficult to administer when applied to interstate transactions.  It would be foolish to worsen this problem by saddling electronic commerce with a Depression era tax system.

5.  
Myth
  
Computers can do everything - including making it easy for consumers to comply with all state and local sales tax laws.

Fact
  
Not so. Many consumers still pay by check or money order, especially the elderly and the poor, so they would have to self-compute state and local sales taxes on mail order purchases.  That would make filling out a catalog order form more like completing an IRS 1040.  It gets worse.  For gift giving (a major part of the mail order industry), the purchaser would have to determine the applicable use tax rate and exemptions for each destination to which gifts were sent.  This would not be tax reform; this would be tax complication for consumers.

6.  
Myth
  
Certainly computers can solve all the problems which retailers might confront in collecting and remitting use taxes for all states and municipalities.

Fact
 
No computer program currently in existence can automatically match the disparate descriptions of taxable and non-taxable products contained in 45 different state tax codes with the actual products sold by vendors.  Moreover, computer programs generally identify local tax rates by zip codes, but municipal and special district boundaries frequently do not conform to zip code areas.  Most importantly, however, computers do not eliminate the expense and complexity of multiple filings, audits, and appeal procedures.

7.  
Myth
 
Current Commerce Clause standards, as established by the Supreme Court, are confusing and leave merchants and states uncertain about the scope of state taxing authority.

Fact

There now exists a substantial body of case law, developed by the  United States Supreme Court and many state supreme courts, interpreting the nexus standards established under the Commerce Clause. As legal matters go, these court rulings are clear and administrable.  Moreover, both industry and state revenue departments have come to rely on these court decisions as being determinative of the scope of state taxing authority.  While there will always remain some gray zone on how existing nexus standards may be applied to new factual circumstances, these situations are relatively rare.  In contrast, any law passed by Congress on the subject of state taxes would undoubtedly trigger an avalanche of judicial challenges, as well as law suits seeking   construction of the statutory terms.

8.
Myth

The Commerce Clause, which protects out-of-state merchants from sales tax collection obligations, puts Main Street merchants at a competitive disadvantage in pricing their products.  Congress should step in and even the playing field.

Fact
 
In most states, the combined state and local sales tax rate is between five and seven percent.  Average shipping and handling charges on mail order, phone order and Internet sales is usually between eight and ten percent of the order amount; in other words, the delivery charge is more than the sales tax would be.  This result hardly puts remote sellers at a competitive advantage.  On the other hand,  to the extent that many Internet sellers introduce cost-saving efficiencies in their sale of goods directly to consumers (such as the elimination of middlemen in the distribution system), these savings are passed on to consumers in the form of lower prices.  

9.
Myth

Electronic commerce is putting Main Street merchants out of business.  Congress should step in to save local businesses from out-of-state competition.

Fact

First, the issue is not electronic commerce versus Main Street merchants.  To the contrary, many small businesses, which never could have dreamed of selling to a national market, now have access to a country-wide, even international, marketplace, simply by setting up a web page and marketing their goods through it.  The Internet has been the savior of many small and medium-sized retailers; the success stories are abundant.  These modest size companies would not be able to sell via the Internet, however, if they were forced to collect and remit use taxes to thousands of tax jurisdictions or even to 45 states.  Second, if Main Street merchants are in a fight for survival, the fight is with the large chain store mall merchants and not with electronic commerce.  E-commerce gives small businesses a new tool in their efforts to develop niche markets and customer loyalty.

10.  
Myth
 
It is unfair that in-state merchants must bear the burden of sales tax collection while remote sellers do not.

Fact
  
This fairness argument is wrong for two reasons.  First, it is less expensive for a point-of-sale merchant to collect the tax, while the customer is at the sales counter, than it is for an out-of-state seller to collect the same tax. (For example, if a check-paying customer fails to include the correct amount of tax, the remote seller must either lose the sale, chase after the customer for the additional taxes due, or absorb the tax.)  The remote seller must also incur the considerable costs of remitting taxes to a large number of tax jurisdictions, not just to one revenue department as is the case for the local retailer.  Second, in-state retailers receive something in return for the tax collection service they provide to  state and local governments.  They receive police and fire protection; public education for the children of their employees; state sponsored economic development and job training programs, etc.  None of these government services are extended to an out-of-state merchant. Consequently, it is hardly surprising that those companies which benefit most from the expenditure of state and local sales tax revenues should bear the most responsibility for its collection. 

11.  
Myth
  
If out-of-state merchants do not collect a states use tax, there is no way for the state to collect the tax directly from its own citizens.

Fact
  
A transaction or consumption tax system does not require the participation of out-of-state merchants.  For example, one state, Maine,  collects the use tax directly from its own citizens by including on the state income tax return a section for reporting  out-of-state purchases, with the applicable use tax rate then applied to those untaxed transactions.  A default computation is permitted for those taxpayers who prefer not to itemize their out-of-state purchases or who fail to complete this section of the income tax form. The state has collected millions of dollars of tax revenue under this arrangement, with few taxpayer objections.  

12.  
Myth

  
The states are losing billions of dollars of tax revenue due to electronic commerce sales.

Fact

  
State and local government estimates of lost sales/use tax revenue due to electronic commerce sales are grossly exaggerated.  A recent report by the international accounting firm Ernst & Young confirms this fact: An estimate of the sales and use tax not collected in 1998 from the increase in remote sales due to the Internet is less than $170 million, or only one-tenth of one percent of total state and local government sales and use tax collections. (The Sky is Not Falling: Why State and Local Revenues Were Not Significantly Impacted by the Internet in 1998, by Robert J. Cline and Thomas S. Neubig, June 18, 1999.)   This relatively small impact is due to a number of factors, including that 80 percent of ecommerce is business-to-business sales which are either non-taxable or for which tax is paid directly by the in-state business purchaser.  Also, a large portion of electronic commerce transactions involve non-taxable products such as securities and information services.   

13.  
Myth

  
The first step should be for Congress to enact a law expanding state taxing authority over electronic commerce transactions; after that is done, the states should work towards simplifying and harmonizing their differing sales tax systems.

Fact

  
This approach puts the cart before the horse and entirely misunderstands the issue.  The problem is not with electronic commerce; the problem is with the antiquated, non-uniform, uncoordinated, and burdensome system of state and local sales/use taxes.  If the tax system is what is broken, then the first order of business should be to fix the system.  It is well within the power of the states to harmonize their tax systems, thereby radically reducing the confusion, complexity, and expense to consumers and interstate businesses.  This does not require congressional action.  The states can achieve tax reform by enacting uniform state laws and interstate compacts.  The states should not be allowed, however, to have it both ways, i.e., in the name of state sovereignty preserve their grossly disparate tax systems, but in their thirst for additional revenues expand their tax authority across their own state borders.

14.  
Myth

  
If Congress decides to enact legislation to expand the duty of interstate retailers to collect state use taxes, it is likely that the legislation will be simple, narrow and limited in scope.

Fact


Any federal legislation relating to state sales/use taxes is likely to be  controversial and complex.  If Congress decides to enter the field of state taxation, it will be encouraged by the business community to fix the flawed state tax systems which the states have not repaired themselves.  This raises serious federalism concerns, which, ironically, the states may be bringing upon themselves by seeking federal legislation.  The fact is that there is no way to predict the course which a bill in Congress may take.  The legislative process will have its own, uncertain dynamic; and neither the states nor the electronic commerce industry will necessarily be happy with the final result.  

15.  
Myth

  
The sales/use tax policy issues confronting the Advisory Commission On Electronic Commerce are purely domestic, without any international implications.

Fact

  
The United States is the only developed country in the world which has a plethora of sub-national transaction taxes.  It would be ironic that, as Europe moves to standardize its transaction taxes within the European Community (the VAT) in order to promote commerce among the member states, the United States is considering moving in the opposite direction and burdening its interstate commerce with an explosion of new state and local tax obligations.  More importantly, the United States now enjoys a commanding international advantage in the commercial application of information technology.  American companies are the undisputed world leaders in electronic commerce.  An expanded use tax collection burden could drive much of this business offshore or give an edge to foreign competitors.  The Internet does not respect national borders, and while Congress may have the power to impose new tax obligations on American companies, it can not effectively impose those same duties on off-shore retailers - especially those foreign companies selling digital products and services.  Again, it would be ironic if, in Congress effort to help the states increase their use tax revenues, the end result was to undermine the leading position which the United States currently enjoys in the field of e-commerce.
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