adv8101

Advocate Summary

Issue: Physician Antitrust Waivers

Sharon Cohen

Senior Vice President, Federal Affairs

Health Insurance Association of America

555 13th Street, NW Suite 600E

Washington, DC  20004-1109

202-824-1845

Issue Identification Interview

Friday, June 9, 2000

Interviewer: David Kimball

Basic Background

· Under the Sherman Antitrust Act of 1890 and the Clayton Act of 1914, only workers who are “employers” of health plans, hospitals, or other businesses can unionize and collectively bargain.  Doctors in private practice who contract with insurance plans are considered “independent contractors” and may not collectively bargain with health plans.
· Congress, and 17 state legislatures, are considering legislation to give health care professionals (e.g., doctors, pharmacists) waivers from state and federal antitrust laws.  This would allow physicians to form a “collective bargaining unit” and negotiate as a group with insurers on fees, who will conduct services (e.g., doctors vs. nurse practitioners), what services the insurer will cover, and other items.  This would allow independent physicians (those who aren’t employees of an HMO) to become like a group of unionized workers, but without much of the government oversight that unions normally face (e.g., NLRB oversight, required free and fair elections, contract mediation).
· The House bill (HR1304), introduced by Tom Campbell (R-CA), is short (6 pages) and narrowly written as an anti-trust bill, but it is a “neutron bomb” for the health care industry.  “Campbell’s bill gives doctors a free pass to be above the law, to collude and fix prices.”  A similar bill was introduced by Rep. Campbell in 1998 but died in committee.  There is no Senate bill and no Senate activity yet.  [CQ reports that Senate Dems are reluctant to offer a companion to Campbell’s bill because Campbell is running against Sen. Dianne Feinstein (D-CA) for her Senate seat this year.
· The House Judiciary Committee marked up and passed Campbell’s bill in March 2000.  As of June 12,2000, Campbell’s bill had 220 cosponsors in the House.  The bill passed the Judiciary Committee over the objections of only 2 opposing votes.  The House Rules Committee took up the bill in May with a plan to bring it to the floor just before Memorial Day 2000.  However, the Rules Committee deliberations were very heated, no floor agreement was reached, and the bill has been taken off the floor calendar for a “cooling off period.”
Prior Activity on the Issue

None.  This is a fairly new issue.  [Campbell’s bill was first introduced in 1998.]

Advocacy Activities Undertaken

“We are heavily involved in this issue.  Our current activities include:”

· Direct lobbying members of Congress

· Testimony before Congress

· We have conducted briefings for members of Congress and their staff

· Arranging letters to members of Congress by HIAA member companies

· Writing or arranging op-ed pieces or letters to editor in newspapers, medical journals, and business journals (New York Times and Chicago Tribune already published editorials criticizing Campbell’s bill)

· We hired Charles River Associates to do research on the cost impact of the bill nationwide and in every state.

· We have run print ads in DC publications (e.g., Roll Call) and we have aired radio ads criticizing the Campbell bill.

· We have formed a coalition with insurers, employer groups, non-physician groups, and pharmacy benefit management firms, and Chamber of Commerce, to fight the Campbell bill.   [Antitrust Coalition for Consumer Choice in Health Care: www.healthantitrust.org].

Future Advocacy Activities Planned

· We will continue to do more of the same activities mentioned earlier.

Key Congressional Contacts/Champions

· Earl Pomeroy (D-ND) – former state insurance commissioner. Karen Miller is key staffer

· John Boehner (R-OH) – Chris Bolen is key staffer.

Key State Champions

· None mentioned, although HIAA will focus on state insurance commissioners

Targets of Direct Lobbying

· House Rules Committee members

· House Republican leadership

· Committee and subcommittee chairs on committees that normally have jurisdiction over health isues (Ways and Means, Commerce, Veterans Affairs)

· Democrats who already oppose the bill or might have reason to because they are worried about: (1) doctors forming unions without the regulations that other unions face; (2) doctors excluding non-physicians (e.g., nurses, practitioners) from providing services.  These Democrats tend be those who worked in health care in non-physician jobs (e.g., nurses) or represent districts with blue-collar unions.

Targets of Grassroots Lobbying

· Same as direct lobbying targets

Coalition Partners (formal)

Antitrust Coalition for Consumer Choice in Health Care: www.healthantitrust.org

· Insurance companies

· Employers groups

· Non-physician groups

· Pharmacy benefit management firms

· Chamber of Commerce (Kate Sullivan and Missy Jenkins are key staffers)

[There is also a Healthcare Leadership Council, composed of the CEOs of health care companies, which opposes Campbell’s bill.  That is a different coalition.]

Informal Allies/Partners

None mentioned

Main Arguments and Evidence

1. Physician waivers will lead to higher health care costs for the consumer.  Doctors will negotiate higher fees for their services, and insurance companies will simply pass the costs on to consumers in the form of higher premiums.  We estimate that premiums will increase as much as 13% annually.  Personal health care expenditures would increase by as much as $95 billion annually.  “You’ll have 5 or 6 doctors out on the golf course deciding prices.”

2. More people will lose health insurance (as many as 2.6 million Americans).  Many employers will not be able to afford continuing coverage.  In addition to increasing premiums, insurance companies could reduce what they cover or stop offering insurance.

3. Physician waivers will also increase health care costs for the government and taxpayers.  Federal spending on health insurance (Medicaid and Medicare) could increase by as much as $25 billion annually.

Secondary Arguments and Evidence

1. The waivers are not necessary.  Doctors and physician groups already can share information to address the “quality of patient care.”

2. Antitrust waivers for doctors would create an unfair advantage for physicians, an “unlevel playing field,” because insurers must comply with antitrust laws, but doctors would be exempt.  The insurance marketplace is already very competitive, so insurers cannot exert much leverage in negotiations with physicians.

3. Antitrust waivers are dangerous for patients.  The “anti-competitive” nature of the Campbell bill means that consumers will have fewer choices about where they can get medical services.  A doctors’ strike, slowdown, or boycott of certain health plans could hurt patients.  Also, an unregulated doctors’ union could protect bad doctors from government oversight or punishment.  [Note: Campbell’s bill specifically prohibits doctors from “any collective cessation of service to patients.”]

4. It’s unfair for doctors to be able to form a union that does not face the regulations and government oversight that other unions face.

5. “The Campbell bill is jurisdictional hanky-panky.”  Other congressional committees that typically deal with health issues (Commerce, Ways and Means, Veterans Affairs) should have a shot at the Campbell bill.  Since the Campbell bill is written narrowly as an antitrust bill, only Judiciary has jurisdiction right now, but “the Judiciary Committee has no expertise in health care.  Campbell fancies himself an expert on antitrust, but he knows little about health care.”

Targeted Arguments, Targets and Evidence

Yes.  “You need to know who you are talking to.  We try to emphasize things that will dovetail with a member’s concerns.”  While we always make the high cost and patient care arguments, we also try “pushing other buttons” to help gain support in Congress.  For example, we stress the increased cost of Medicaid to legislators who know or care a lot about Medicaid.  We stress the jurisdictional argument to legislators sitting on one of the relevant committees that were bypassed by Campbell’s bill.  To legislators from big union districts, we stress that “doctors don’t want to abide by regular union rules” (NLRB oversight, free and fair elections, contract mediation).

Nature of the Opposition

· American Medical Association (this is their number one issue this year).

· Other medical societies

· Physicians

· Campbell and cosponsors of HR1304.

Major Arguments and Evidence Articulated by Opposition

1. Doctors should be able to talk together about patient quality issues.

2. Doctors have no bargaining leverage in places where insurers have monopoly-like power due to a lack of competition (or a “strong market share in a particular region,” as HIAA’s Cohen puts it).  The waiver allows doctors to counteract the ability of insurers to dictate contract and coverage terms in places where they have a near-monopoly.

Secondary Arguments and Evidence Articulated by the Opposition

None mentioned.

Targeted Arguments and Evidence Articulated by the Opposition

None mentioned

Described as a Partisan Issue

Not a partisan issue.  You might think that Democrats would support the bill and Republicans would oppose it.  Several Republicans support the Campbell bill (especially those who are doctors), and we have found some Democrats to oppose the bill.

Venues of Activity

· House of Representatives

· State legislatures

Action Pending or Taken by Relevant Decision Makers

· House Judiciary Committee reported out the bill in March 2000.

· Awaiting a rule for floor consideration of the bill (from House Rules Committee).  This could come anytime.

· No Senate action yet.

Policy Objectives and Support for/Opposition to the Status Quo

HIAA supports the status quo.  They want to continue to apply antitrust laws to physicians.

Advocate’s Experience: Tenure in Current Job/Previous Experience

I’ve been doing health care lobbying for over 20 years.  Before coming to HIAA in 1998, I worked for Blue Cross/Blue Shield as director of Congressional Relations.  I was brought in by Chip Kahn when he became president of HIAA in 1998.  Kahn had worked as staff director for the House Ways and Means Committee for Bill Gradison and Bill Thomas.

[From the HIAA web site]:

“Ms. Cohen has extensive private-sector experience in federal affairs and health care financing

issues, and came to HIAA from the Washington, D.C., office of the Blue Cross Blue Shield

Association of America, where she served, since 1997, as director of Congressional

Relations. “

“Prior to working for the Blue Cross Blue Shield Association, Ms. Cohen worked for seven

years as deputy director of Federal Relations for the American Psychiatric Association. She

has served as director of Health Policy for the Alliance for Aging Research, was a senior

associate for the Futures Group, and director of the trend analysis and the issues management

program for the American Council of Life Insurance, all located in Washington, D.C. “

“Ms. Cohen received a bachelor of arts degree from, and served as a graduate fellow at, the

University of Arizona. She holds a master of arts degree in Health Economics and

International Affairs from American University.”

Reliance on Research: In-house/External

· In-house polling and focus groups to assess public opinion, “test our messages, and see how they resonate with the public.  We do this prior to major ad campaigns,” like the Harry and Louis ads.

· Economic research to assess costs of various health care proposals (in-house or sometimes outside HIAA, as in the case of physician antitrust waivers). 

· Actuarial research

· Other policy analysis

· We also use law firms as sources for legal research and universities as sources for economic or policy analysis research.

Number of Individuals Involved in Advocacy

“Our mission is advocacy.”  Everyone at HIAA supports our advocacy mission.  We have about 100 total employees in our DC office.  In terms of actual lobbyists:

· 9 federal lobbyists in DC office.

· 15 state lobbyists based in DC plus a counsel in each of the 48 contiguous states.

Units in Organization Involved in Public Affairs/Policy

· Federal Affairs (primarily lobbying Congress, tracking legislation and regulatory actions, alerting members) – 9 people

· State Affairs  – 15 people, plus counsels in each of the 48 contiguous states.

· External Affairs (coordinating grassroots activities, building coalitions with other groups at the state and federal levels)

· Public Affairs (publishing research, educating the public, polling, PR campaigns)

· Staff lawyers, policy analysts, and actuaries (research)

· Communications (getting our message to the media) 

Advocate’s Outstanding Skills/Assets 

My experience in health care policy.

Generally, HIAA is known for its experience and expertise in health care policy.  We have a reputation as “a powerful force” in Washington.  We are listed as one of Fortune Magazine’s “Power 25,” the 25 most powerful lobbying firms in Washington.  “Democrats generally have a negative view of us, since we oppose most of their initiatives.  Republicans tend to have a positive view of HIAA.  We provoke strong views either way.”

Type of Membership: None, Institutions, Individuals, Both

Institutions

Membership Size

Roughly 300 insurance companies are members

[Encyclopedia of Associations reports an annual budget of $20 million.]

Organizational Age

HIAA founded in 1956.

Miscellaneous

Documents:  Got two packets of research materials, talking points, and print ads for the campaign against physician antitrust waivers.

Web site: www.hiaa.org

Follow-up in December 2000
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