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Basic Background

· “This is one of the most fascinating public policy issues around right now.”  The Clinton administration is sympathetic to doctors and has loosened antitrust regulations on doctors.  But, Congress, and the Campbell bill (HR1304) in particular, has pushed the administration to oppose the doctors and defend current antitrust laws.

· Antitrust law is generally thin and vague, as we at FTC like it.  Antitrust regulation at FTC is generally not political – most of our antitrust activity is obscure and out of the public eye.  FTC investigations and advisory opinions are not public record.

· A 1975 Supreme Court decision (Goldfarb v. Virginia State Bar) began to unravel the notion that professional associations are not subject to antitrust laws (because “professional” activity is not “commercial”).  Following the Goldfarb decision, FTC filed an antitrust case against a group of doctors, and FTC’s allegations of antitrust violations were upheld by the courts.  In 1981, FTC revised its guidelines applying antitrust laws to doctors.  The new guidelines were very prescriptive.  For example, the new guidelines include rules for determining if a group of affiliated doctors is properly “integrated.”  [A group of doctors working together on contract negotiations must be “integrated” or else the group is treated like a cartel, in violation of antitrust laws.]  These new guidelines for doctors were much more specific and stringent than antitrust guidelines for any other industry.

· In the 1980s and early 1990s, FTC conducted a lot of antitrust investigations of doctors and initiated many antitrust cases against doctors.  Many of the cases involved doctors pooling together to boycott or resist managed care.  “Antitrust actions against doctors were the ‘bread-and-butter’ of the FTC during Republican administrations.”  Republican administrations generally regard cartel behavior (people or businesses banning together to fix prices) as a bigger antitrust problem than monopoly behavior.

· Before the 1980s and 1990s, doctors simply engaged in boycotts of health plans that did not give them what they wanted in negotiations.  Eventually, starting in the 1980s, these boycotts triggered enforcement actions by FTC.  

· The official party line of FTC favors strict enforcement of antitrust laws in the case of doctors.  My [Balto’s] position is that FTC should undertake not-so-strict enforcement, because strict enforcement misses the true meaning of the law.  Right now, when doctors simply take a tough bargaining position, HMOs complain to FTC and then FTC starts an antitrust investigation.  Right now, there are things that doctors must do to be “joint ventures” that no other entities have to adhere to.

· When the Clinton administration came in, we had lots of antitrust investigations and cases involving doctors, often in response to “advocacy” by the managed care industry – as soon as doctors took a tough bargaining position in contract negotiations, the managed care company would call FTC to complain and we would start an enforcement action.  When Ann Bingaman (Clinton appointee) became head of DOJ’s antitrust division, she recognized that the administration had to change antitrust guidelines (sort of like federal regulations) relating to doctors.  This was in reaction to the recognition that the 1981 guidelines were too strict and in an effort to stave off legislative in Congress.  In the 1990s, Congress began to scrutinize an “imbalance” in administration antitrust enforcement actions in the health care field.  At one point, FTC and DOJ had not brought a single antitrust case against the managed care industry in 20 years.  During the same period, we had initiated dozens, hundreds, of cases against doctors.  The day before Joel Klein (head of DOJ antitrust division) was to testify before Congress on this “imbalance” we initiated an antitrust case against the Aetna-Prudential merger, the first such case to end the 20-year drought.

· The tide shifted further in favor of doctors when Robert Pitofsky became FTC chairman in 1995.  At a meeting with Karen Ignagni (American Association of Health Plans) and her minions, Pitofsky was late so one of his directors started the meeting by repeating the longstanding FTC doctrine of the need to strictly enforce antitrust laws to doctors.  When Pitofsky arrived, he stunned Ignani by asking why doctors should comply with antitrust guidelines that apply to no other industry.

· In the mid-1990s, FTC issued revised antitrust guidelines for doctors on three different occasions.  These changes generally clarified and (occasionally) liberalized antitrust regulations for doctors, but not by a very substantial amount.  I still think the antitrust regulations are too stringent.  Normally, FTC issues revised rules for a particular industry or profession once every 25 years.  In addition, Rep. Henry Hyde (R-IL) introduced a bill in 1995 to liberalize the antitrust laws for doctors.  The FTC revision of antitrust guidelines for doctors issued in 1996 were designed to head off Hyde’s legislation.  The recent flurry of activity regarding doctors indicates how salient this issue is to many.

· Managed care advocates are much more powerful than doctors’ advocates on this general issue.  The managed care advocates that FTC deals with are much more “Washington savvy” than the doctors’ advocates.  This is because the managed care industry is represented by the most experienced national antitrust experts, people with extensive contacts with FTC and DOJ).  Doctors are typically represented by local lawyers in antitrust matters, lawyers who are not expert in that area of the law.  This imbalance has affected the writing of FTC antitrust guidelines for doctors and helps explain the effectiveness of managed care companies in bringing complaints to FTC that led to enforcement actions against doctors.  In addition, FTC uses an informal process to change its antitrust guidelines – there is no formal “notice and comment” process as in other federal agencies.  We meet with interested groups and antitrust experts, many of whom are affiliated with the managed care industry.  In addition, we hold the AMA at arms length during the process of rewriting our guidelines because AMA represents doctors who are the subject of many of our ongoing enforcement cases.  Finally, “the AMA can’t compete with the flood of managed care money on Capitol Hill.”

· Right now, the Clinton administration has really cut back on antitrust enforcement actions against doctors.  They have basically stopped altogether.  It would be very difficult for my office to initiate an investigation of doctors right now.

Prior Activity on the Issue

· FTC and DOJ testified before Congress against the Campbell bill.

Advocacy Activities Undertaken

· Testifying before Congress

· Earned media (op-eds)

Future Advocacy Activities Planned

More of the same.

Key Congressional Contacts/Champions

None mentioned

Key State Champions

None mentioned

Targets of Direct Lobbying

Usually, the House and Senate Judiciary Committees, which handle antitrust legislation

Targets of Grassroots Lobbying

NA

Coalition Partners (formal)

None, unless you count the Justice Department’ Antitrust Division.  The president appoints the FTC commissioners (no more than 3 out of 5 from the same party) and the assistant attorney general in charge of the DOJ Antitrust Division.

Informal Allies/Partners

None.  Our position is different from that of the doctors and the position of the managed care industry.  

Main Arguments and Evidence

1. Our main concern, even if we don’t always say it: We don’t want legislation altering the antitrust laws.  “We like the law to be thin and vague,” which allows FTC and DOJ to take flexible common-sense approaches to antitrust issues involved rapidly changing industries.  When Congress first passed antitrust legislation, it had the good sense to ground the law in general principles (like free and fair competition) and not specific prescriptions.  Let’s keep the law that way.

2. For the same reasons, we oppose attempts to create specific exemptions from antitrust law for a particular industry or profession.  Doctors are asking for an antitrust exemption that nobody else enjoys – they are trying to do things that other professions and industries cannot do.  This is inconsistent and unfair.

3. Official FTC party line: The Campbell bill (HR1304) is anti-competitive and will increase health care costs for consumers.   BUT PRIVATELY, Robert Pitofsky (FTC Chairman) and Joel Klein (head of DOJ antitrust division) will tell you that things will be no different if the Campbell bill passes.  This is because we have basically stopped initiating antitrust enforcement actions against doctors.

Secondary Arguments and Evidence

1. Rather than drastically change antitrust law, let’s work to change the regulatory guidelines to clarify and perhaps lessen the burden on doctors.

Targeted Arguments, Targets and Evidence

Publicly (at congressional hearings, in press statements and op-eds), we stick to the official party line (point 3 above) and some of points 1 and 2 in main arguments.  Privately, in meetings with Hill staff and interest group advocates, we sympathize with doctors and question why doctors should face antitrust scrutiny that no other industry, including managed care, faces.  Privately, we also talk about ways we can change our guidelines again to lessen the burden on doctors (e.g., getting rid of the “integration” standards, lessening the regulatory scrutiny of physician provider organizations).

Nature of the Opposition

Doctors and pharmacists oppose us on the Campbell bill, but in reality we are not aligned with managed care. 

Major Arguments and Evidence Articulated by Opposition

1. Doctors need to act collectively to counteract the power of managed care in contract negotiations.

Secondary Arguments and Evidence Articulated by the Opposition

None mentioned

Targeted Arguments and Evidence Articulated by the Opposition

None mentioned

Described as a Partisan Issue

Somewhat.  Republican administrations are generally more vigorous in strictly enforcing antitrust laws against doctors and other professions with alleged “cartel” behavior.  If George W. Bush becomes president, you can expect antitrust enforcement actions against doctors to kick into high gear again.  Democratic administrations are not as vigorous in taking enforcement actions against doctors.  Democratic administrations are more concerned about monopolies than Republican administrations.

Venues of Activity

· FTC

· DOJ antitrust division

· U.S. Congress

Action Pending or Taken by Relevant Decision Makers

Policy Objectives and Support for/Opposition to the Status Quo

FTC supports the status quo in terms of antitrust statutes, but FTC is willing to change the status quo in terms of the commission’s antitrust guidelines for doctors.

Advocate’s Experience: Tenure in Current Job/Previous Experience

“Antitrust law is the only thing I’ve ever done.”  After law school, I worked for 4 years in the antitrust division at Department of Justice, then I worked for 5 years in private practice.  I came to the FTC in 1992 and worked in the Office Policy and Evaluation.  In 1995, I became Chairman Robert Pitofsky’s attorney advisor, and in 1998 I came back to head the “policy shop” (Office of Policy and Evaluation) as assistant director.  My office decides which antitrust enforcement actions to pursue and which cases to bring to trial.  [The Department of Justice handles all criminal antitrust cases, so FTC only handles civil antitrust cases.]  I also do a lot of writing, in law journals, on antitrust law and enforcement.

Reliance on Research: In-house/External

· Extensive research on antitrust case law

· FTC keeps statistics on its own enforcement actions (e.g., the number initiated in different sectors over a certain period of time)

Number of Individuals Involved in Advocacy

NA

Units in Organization Involved in Public Affairs/Policy

NA

Advocate’s Outstanding Skills/Assets 

Didn’t ask

Type of Membership: None, Institutions, Individuals, Both

NA

Membership Size

NA

Organizational Age

FTC founded in 1914 as an expert tribunal to handle antitrust cases.

Miscellaneous: Very enjoyable interview. Balto recommends talking to Richard Raskin of the Sidley and Austin law firm in Chicago for more information about the application of antitrust laws to doctors.  Raskin represents the AMA.

Documents:  2 law review articles written by Balto on antitrust law, FTC enforcement, and health care; 1 edited volume of papers on antitrust and health care from a conference at Loyola University of Chicago.

Web site: www.ftc.gov

Follow-up in January 2001
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