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Basic Background

· Class action lawsuits generally began to mushroom after some of the tobacco lawsuits were first filed about 4 years ago.  Business groups would like to stem the tide of increasingly frequent class action suits.
· Current federal “diversity” rules govern when a class action lawsuit should be transferred from state court to federal court.  The “diversity” principle is that when class actions involve plaintiffs and defendants from many states (and/or involve lots of money), then the case moves to federal court.  In practice, the way the current diversity rules are written, few class action lawsuits are transferred to federal court.
· House passed class action reform bill by a narrow vote in 1999 – bill would shift many class action cases from state courts to federal courts.  Sen. Grassley (R-IA) and Sen. Kohl (D-WI) have sponsored similar legislation in the Senate.
· Senate Judiciary Committee did not mark-up the Grassley-Kohl bill as planned.  They only had an executive session (behind closed doors), to make sure there are no surprises at the mark-up now scheduled for next week.
· See interviews with Marylu Korkuch (adv8301) and Bruce Andrews (adv8302) for more background.
Prior Activity on the Issue

· Helped form a coalition of business groups, plus the property and casualty insurance associations

· We (coalition) circulated letters among coalition members to sign (to Sen. Judiciary Committee members) supporting the Grassley-Kohl bill and its mark-up in committee.

· We (coalition) also arranged a letter from general counsels of all member companies to Senate Judiciary Committee members explaining why they should support the bill.

· AIA also sent its own letters to Hill offices asking them to support class action reform legislation.

· We arranged for top insurance executives to meet with Sen. Specter (R-PA) and Sen. Schumer (D-NY) and their staff (both senators are swing votes on the Judiciary Committee) urging them to support the bill and oppose “weak-kneed amendments.”  “We got a commitment from Specter that he would support us.”

· We arranged “grasstops” activities – letters from executives and managers from our member insurance companies to targeted members of Congress (mostly Sen. Judiciary Committee).

· We arranged “grassroots email” from employees of member companies to Hill offices.

· Meetings with Hill staff to answer questions and with the Senate sponsors (Grassley and Kohl).  These meetings were designed to achieve two things: (1) “buck up our supporters” and (2) “work to persuade undecideds.”

Advocacy Activities Undertaken

· Coalition building

· Direct lobbying

· Grasstops lobbying

· Grassroots lobbying

Future Advocacy Activities Planned

· More of the same – gearing up for floor action in the Senate once the bill clears Judiciary.

Key Congressional Contacts/Champions

· Sen. Grassley (R-IA)

· Sen. Kohl (D-WI)

Key State Champions

None mentioned

Targets of Direct Lobbying

· Senate Judiciary Committee, especially Specter and Schumer

· “We’ve had talks with targeted Senate Democrats outside of the Judiciary Committee,” swing votes who might support us based on their past actions, like supporting the Y2K product liability bill in 1999.

Targets of Grassroots Lobbying

Senate Judiciary Committee

Coalition Partners (formal)

Coalition has no formal name

Informal Allies/Partners

· Property and casualty insurance companies and their associations

· Other business groups

Main Arguments and Evidence

1. Current “diversity” rules fail to trigger federal courts.  This creates anomalies where one state decides cases for people in several other states.  This violates the spirit of the Constitution, which clearly didn’t anticipate class actions.  Class action cases with national (multi-state) implication should be heard in federal court, not in a state court.

2. Federal courts are better at handling class actions:

· Federal courts can consolidate cases for discovery and motions (more efficient than state courts)

· Federal courts are generally more protective of consumers in reviewing settlements (more equitable than state courts) – “This is a pro-consumer bill.  Under the current system, attorneys walk off with most of the money.”

· Federal courts are more flexible in making sure that rulings and awards are appropriate based on each state’s laws.

· Federal courts must follow Rule 23 in order to “certify” a class (i.e., ensure that class members have similar fact patterns before allowing the case to go forward).  While most states have similar rules, they don’t always apply them.

3. Federalizing more class actions will prevent plaintiff lawyers from “forum shopping” in state courts, thus reducing the number of frivolous lawsuits.

4. This bill only makes procedural changes, not substantive changes, in the law.  Thus, the bill does not deny justice or an individual’s day in court.  It does not alter any rights of potential plaintiffs, but simply adds fairness and equity to the process.

Secondary Arguments and Evidence

1. We hear rumblings in the plaintiff’s bar about the impact of class actions: (a) taking business away from other trial lawyers, (b) sullying the reputation of trial lawyers.

Targeted Arguments, Targets and Evidence

Yes, arguments vary somewhat depending on the legislator.  For example, Specter was most interested in constitutional background and arguments.

Nature of the Opposition

· Trial lawyers – “a very powerful group”

· Consumer groups

· Justice Dept., which is concerned about some provisions in the bill besides the “diversity” language.

· [most Democrats]

Major Arguments and Evidence Articulated by Opposition

1. This bill is a denial of justice to individual plaintiffs.  State courts should be their primary recourse.

2. By trying to federalize all class actions, this bill weakens state sovereignty by removing the ability of states to develop their own case law.

Secondary Arguments and Evidence Articulated by the Opposition

1. The legislation in Congress also changes federal Rule 11 to include mandatory punishment in cases of frivolous lawsuits, which is overly harsh (Justice Dept. objects to this provision).

Targeted Arguments and Evidence Articulated by the Opposition

None mentioned

Described as a Partisan Issue

“There is bipartisanship on this issue.  We’ve got to work on broadening support among Democrats.”

[Political scientists would label this a partisan issue.  All Republicans on Senate Judiciary voted for the bill, while all but one Democrat (Kohl) on Senate Judiciary voted against it.  The House vote in 1999 was largely a party-line vote, with few exceptions.]

Venues of Activity

U.S. House

U.S. Senate

Action Pending or Taken by Relevant Decision Makers

· Consideration of Grassley-Kohl bill by full Senate

· House-Senate conference if differences in the two bills remain

· Action by President Clinton (sign or veto) – “Clinton hasn’t said anything about this bill, but Justice has [it opposes the bill].  Clinton may not have to say anything, since the Senate doesn’t have much time to pass this.  I don’t expect Clinton to buck the trial lawyers again [like he did in signing a Y2K product liability bill in 1999].  The Senate Judiciary Committee may be our high water mark for this year.  Our focus is long-term.”

Policy Objectives and Support for/Opposition to the Status Quo

AIA wants to change the status quo

Advocate’s Experience: Tenure in Current Job/Previous Experience

I have a graduate degree in business and background in energy policy.  I worked as Legislative Director for Senator Byrd (D-WV) mostly handling business issues.  I came to AIA 10 years ago.

Reliance on Research: In-house/External

Our coalition is doing research on this issue

· The Insurance Research Council (www.ircweb.org), an “independent group funded by the insurance industry,”commissioned a poll showing the public supports class action reform.  We use IRC research on other issues too.

· The coalition has also hired some top attorneys to look at this issue.

Number of Individuals Involved in Advocacy

About 100 total staff in our DC office, with about 16 devoted to advocacy.  We also have lobbyists in seven regional offices and in all 50 states.

“We also hire some lobbyists on retainer.”

Units in Organization Involved in Public Affairs/Policy

· Federal Affairs Dept. (6 people)

· Public Affairs Dept. (5 people)

· Law Dept. (5 people)

· Political Action Committee

Advocate’s Outstanding Skills/Assets 

Didn’t ask

Type of Membership: None, Institutions, Individuals, Both

Institutions

Membership Size

370 member companies, mostly stock companies but some mutual companies

Organizational Age

120 years – “We are the oldest property and casualty insurance trade association

Miscellaneous

Documents:  generic AIA brochure

Web site: www.aiadc.org

Follow-up in December 2000
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