Senator Murkowski Advocate Summary

Issue: Airline Age-60 Rule

Advocate: Donna Murray, Administrative Assistant (phone 202-224-6665; donna_murray@murkowski.senate.gov)

Date of Interview: August 17, 2001

Basic Background:  See also ALPA Advocate Summary.  Murkowski introduced S. 149 originally in the 106th Congress and again in the 107th to raise to pilot retirement age to 65.  DM gave a similar history than ALPA, but explained how Senator Murkowski really became involved.  She especially noted the lack of service to rural Alaska, the pilot shortage, and the obsolescence of the Airline Age 60 rule.

DM on Senator Murkowski’s background: “The reason the senator introduced the legislation was because he heard from pilots, companies, air carriers that were having trouble maintaining pilots.  Lots of small carriers in the state of Alaska, in fact its basically just small air carriers in the state of Alaska.  We have most of the major carriers flying into Alaska, but they basically just go to Anchorage.  In fact, Delta just pulled out of the Anchorage to Fairbanks market, so Alaska Airlines is the only major carrier that flies from Anchorage to Fairbanks.  Most are just from the lower 48 to Anchorage…even our state capital doesn’t enjoy that.  Let me back up—that was the reason he did it.  But I think what spurred him on further was in 1995, the FAA instituted what they called the commuter rule, which said that pilots that flew in commuter operations would now have to fly under the same rules as [FAA Rule Part] 121 commercial pilots.  So these are the people that are basically—you may want to call them regional jets—but a lot of them were smaller.  They were flying 15 seats, 20 seats, 30 seats.  We have a lot of that in Alaska, and most rural parts of states, that’s what they get because major carriers don’t fly into those places because they can’t make money there.  What the commuter rule did was gave companies 4 years to bring their pilots under 121 rules.  Now those pilots—in Part 135 operations—were allowed to fly past the age of 60.  In fact the rule went into effect January 1, 2000, and the oldest pilot was something like 70 years old.  So this hurts rural areas, because now if they have that cutoff, you’re losing that wealth of knowledge in your state’s rural areas.  He decided to look at it.  Also what happened is that now we have this explosion of hiring by the major air carriers, it went crazy.  This is right around ’95-’96, where we saw an increase in travel, airfares are lower, people are flying more than they ever have.  It had been building up for long.  So, if you work for XYZ Airline in the state of Alaska, you have quite a few hours behind you, you want to go to the show, because they pay you a lot more than commuter carriers can pay.  Nobody denies that the benefits are probably better—you may not fly as much.  Not only did small commuters find this, but also the air flight training grounds—all those pilots—they’re not making any money either.  So now we have this void and he introduced the bill.  He said ‘Let’s throw it out on the table and see what kind of response we get.’  So what we did is sent out a Dear Colleague letter to see how many people we can get to.  We introduced the bill and then we sent out the dear colleague.  We had six or seven people and one Democrat, Harry Reid from Nevada.  We had Harry Reid for a while, and then he dropped out—pressure from ALPA.  They had ALPA in.  

It was interesting with ALPA.  The history of the Age 60 rule: it started in 1959, it was a deal cut between Cathodda (sp??), the FAA head, and airlines because they didn’t want to put money into training for older pilots.  So for twenty years ALPA fought this rule, and then in 1979—it’s hard to say here whether the ALPA population grew—but they got tired of trying to beat it.  So what they did was go to the Finance Committee and they had their retirement taken care of.  Pilots can retire at the age of 60 and get full benefits.  That’s good for your membership; if you’re required to retire at age 60, you can’t collect social security.  So that’s what they did for their membership.  But it’s interesting how they fought it for so many years on the basis of what we fight it for now, and all the sudden it’s an issue of safety for them.  So it’s interesting, this is a fascinating issue to work on because it’s like banging your head against the wall.  

DM on pilots’ perspective:  “Once we introduced the bill, it was like ‘bam!’  The pilots were all over us.  I talk to at least 15 pilots a day from all over the country. It’s sort of a “safety/money” issue, but I’ll tell you right now, for pilots—from a union standpoint—it’s all about money.  It’s about money and membership.” “This is the second Congress we’ve had it in.  So I hear from pilots all over the country, and it’s really kind of a mixed bag.  They want to continue to fly—I don’t blame them, there are plenty of reasons to want to fly—but that’s not our business.  Our business is that we want to keep experience in the cockpit and slow down the rush to the majors.  So this way we can try to help keep some people in rural areas.”

DM on airline business: “I don’t expect Delta and American and all those people to come in here and say, ‘yeah, we’re for this!’  They have to deal with the union.  I don’t expect to see that.  ‘If it happens it happens, if it doesn’t, it doesn’t.  We’re going to work within the parameters.’  From the business standpoint I can understand that.”

DM on pilot shortage: “Now you hear ‘there isn’t a pilot shortage!’  And some of the companies have put a freeze on hiring, but I don’t think it’s because they really don’t need the pilots, I think it’s just internal politics going on within the companies.  What we do believe we have, though, is a shortage of experienced pilots.  You don’t want to talk lightly about being afraid every time you walk onto a plane, but…  The military used to be the major source of pilots, you know, the minor leagues.  But they’re not any more.  The military is even having a hard time keeping pilots.  What happens is after you have a military career as a pilot and you jump out when you’re 30 or 40, you may not make a 20-year retirement with the union at a major carrier.  So they want to leave so they can jump into that left seat and make that salary.”  “And then what happened to a lot of pilots—the Eastern pilots, the Western pilots, as well as the Pan Am pilots, Continental—they all filed bankruptcy, went out of business.  Then all those guys don’t have retirement benefits.  If you go from Continental to United, you start at the bottom.  There are no lateral moves.”

DM on FAA/safety: “Now the FAA is a different ball of wax.  All of the studies that the FAA has done, the research has been skewed because they haven’t compared pilot health within the same group.  They will test 50 year olds from the general population, businessmen, truck drivers, with those holding a commercial rating.  But it’s all different.  Pilots, depending on what you fly go through different testing situations.  So they’ve never really run a pure-bred situation, so they’re comparing apples and oranges.  And the FAA even has admitted that a lot of these studies have been skewed.  But what we need them to explain is—because they always say ‘until you can prove that it’s safe to let pilots fly past 60, we don’t believe it’s safe.’  Well they had plenty of years to test pilots over 60—they had the commuter pilots before the rule change!  They had data on this stuff, and nobody’s asked for it.  Dr. Robin Wilkening from Johns Hopkins has looked at all their data and has done some fabulous reporting—I have a copy if you’d like it.”

“Also, there are different pilot groups.  There’s the PPF, the Professional Pilots Federation.  They had a lawsuit filed in the Chicago District Court.  Sixty-nine pilots, I believe over the age of 60, went through rigorous medical testing—actually they went through astronaut testing.  And they file with the courts to get an exemption from the FAA so they could fly past 60.  They all passed, but the courts turned them down.  I have a copy of the final result if you want.  Now what’s interesting about that testing—they call it a ‘Cog Screen A’ to test mental abilities.  The FAA doesn’t think that was good enough to test pilots over 60.  However, the FAA uses that test for pilots less than 60 to grant exemptions for some pretty serious medical conditions, such as alcoholism, heart problems, a myriad of conditions.  We can’t figure out how, just because somebody turns 60, and they’ve been healthy, why those tests aren’t good enough to predict whether that person’s okay, but it’s okay to use it for somebody that has been sick.  Why don’t we think they might get sick again.  So we’re trying to get past this…get the FAA to define what safety is.  They don’t define what safety is.  They just say ‘we haven’t been able to prove what would be safer.  If you can prove it’s safer, then…’  Well how can we prove what’s safer?  We had 69 guys who were test by a wealth of medical professionals.”

Prior Activity on the Issue: 

· Introduced legislation in 106th
· Sent Dear Colleague to senators

· Aviation subcommittee hearing in 106th
Advocacy Activities Undertaken:

· Re-introduced legislation in 107th
· Aviation subcommittee hearing in 107th, added Dr. Robin Wilkening (of Johns Hopkins School of Public Health) to panel

· Commerce Committee marked up bill (before change in Senate majority): reduced age to 63 and added a “pairing” provision so that any pilot over the age of 60 required to fly with second officer under age of 60.

· Attempted to amend FY 2002 Transportation Appropriations bill, but leadership refused

Future Advocacy Activities Planned:

· Identify a suitable legislative vehicle to amend

· Generate support in Senate and in public

Key Congressional Contacts/Champions:

· Senator McCain: marked up bill before losing Commerce Committee chairmanship

· Republicans: Senators James Inhofe (HI), Charles Grassley, Mike Enzi

· Democrats: Senators John Kerrey (MA), John Breaux (LA), Dianne Feinstein (CA)

· Representative James Gibbons (R, NV-2): introduced HR 448, related legislation in House

· Unidentified Pro-Union Democrats as opponents

Targets of Direct Lobbying:

· Fellow Commerce Committee members

· Members of Senate Select Committee on Aging

· All Senators

· FAA Adminstrator Jane Garvey

Targets of Grassroots Lobbying: n/a

Coalition Partners (Names/participants): 

· PAAD, Pilots Against Age Discrimination (Paul Emens-see letter for contact info)

· Soutwest Pilots Association (Paul Emens)

· PPF, Professional Pilots Federation (Bert Yetman 817-481-5318)

· OBP, Organization of Black Pilots

Other Participants in the Issue Debate:

· John Smeltzer (sp??), writer with the Chicago Tribune
· Dr. Robin Wilkening, Johns Hopkins University, Bloomberg School of Public Health (see report for contact info)

Ubiquitous Arguments and Evidence: 

Safety: The lack of experienced pilots in the commuter airline market, and the commercial airline market for that matter, poses a potential air safety danger.  DM: “That this is not based on safety anymore because we have the necessary testing to determine if somebody can fly.  We have to consider experience level…

Also, note the PPF lawsuit used the evidence of the litigants (pilots over the age of 60) participating in and passing astronaut-level medical testing.

Age Discrimination: The arbitrary retirement age of sixty does not comply with the Social Security standard of 65, leaving retired pilots unable to collect benefits for five years.  However, pilots do have a special statutory eligibility exemption for employer-based retirement plans in the tax code. “…And it’s also an age discrimination issue.  We have EEOC behind us, we have AARP behind us.”  See letters from the EEOC and AARP in file.

Secondary Arguments and Evidence:  Need for Pilots in Rural Areas: Anecdotal evidence that regional commuter companies came to the Senator. “The reason the senator introduced the legislation was because he heard from pilots, companies, air carriers that were having trouble maintaining pilots.  Lots of small carriers in the state of Alaska, in fact its basically just small air carriers in the state of Alaska.  We have most of the major carriers flying into Alaska, but they basically just go to Anchorage.  In fact, Delta just pulled out of the Anchorage to Fairbanks market, so Alaska Airlines is the only major carrier that flies from Anchorage to Fairbanks.  Most are just from the lower 48 to Anchorage…even our state capital doesn’t enjoy that.  Let me back up—that was the reason he did it.”

Targeted Arguments, Targets, and Evidence:  Members of Senate Select Committee on Aging: Age discrimination stressed.

FAA Inconsistency: Standards of applying medical tests to pilots over and under age 60 are inconsisitent, as argued in the PPF lawsuit.

Nature of the Opposition:

ALPA:  The major AFL-CIO affiliated pilots union is concerned about protecting its members’ retirement benefit structure and about the health and safety of their members.

FAA:  FAA delegated authority from Congress to define air traffic safety, and Agency is reluctant to change the retirement age risk in the direction of increased risk.

MCs: Reluctant to change retirement age for fear of being blamed for air traffic accident.  DM:  “Then, as soon as you take something off the ground, everybody hides behind fear of safety.  Members of Congress are very hesitant in many respects to sign on to a bill, thinking, ‘Oh my God, if a plane goes down with a pilot over 60, it’s going to be our fault.’  Nobody wants the blame.”  

Ubiquitous Arguments and Evidence of the Opposition:

Safety:  To ALPA, they claim to support the status quo because it may increase the risk of an accident, which directly affects their members.  To FAA and MCs, no counterevidence exists to demonstrate that raising the retirement age would decrease risk (as argued by Murkowski et al who say that experience should be accounted for).  

Targeted Arguments, Targets, and Evidence of the Opposition:  To Pro-Union Democrats: Personal Economic/Retirement:  For ALPA, because most members are younger and will reach 20 years of service before age 60, they do not want an increase in the mandatory retirement age because (1) it would shrink their pooled investment in the airline company’s pension trust fund and (2) it would jeopardize their special tax code penalty-exemptions for cashing in on pensions before age 65.

Described as a Partisan Issue: Described as somewhat bipartisan, at least that Feinstein is a co-sponsor and Kerrey and Breaux publicly support it.  Mostly, however, Pro-Union Democrats are described as Murkowski’s strong opponents. 

Venues of Activity:

· Federal District Court in Chicago (possibly 7th Circuit, I have not been able to positively identify)

· Senate Commerce Committee (Aviation Subcommittee)

· House Transportation and Infrastructure Committee

· FAA

Action Pending or Taken by Relevant Decision Makers:

· Murkowski looking to amend a suitable piece of legislation to get a vote rather than try to have the Senate take it up as a free-standing bill

· House Aviation Subcommittee will hold hearing on September 25-26, 2001

Policy Objectives and Support for/Opposition to the Status Quo:  The policy objective is for the FAA to change the status quo.  The FAA has the existing statutory authority to do so, but the policy change will likely have to be made by statute because of the agency’s reluctance.  “It’s the safety issue actually, it’s the FAA.  They have the authority to change this rule without legislation.  It does not have to be legislated at all.  Actually, we don’t want to have to legislate this issue.  They’re tasked with the safety of the skies.”

Also, because previous litigation has supported the FAA as the ultimate arbiter of safety, the objective would be to have the FAA modify its definition of safety.  “Also, there are different pilot groups.  There’s the PPF, the Professional Pilots Federation.  They had a lawsuit filed in the Chicago District Court.  Sixty-nine pilots, I believe over the age of 60, went through rigorous medical testing—actually they went through astronaut testing.  And they file with the courts to get an exemption from the FAA so they could fly past 60.  They all passed, but the courts turned them down.  I have a copy of the final result if you want.  Now what’s interesting about that testing—they call it a ‘Cog Screen A’ to test mental abilities.  The FAA doesn’t think that was good enough to test pilots over 60.  However, the FAA uses that test for pilots less than 60 to grant exemptions for some pretty serious medical conditions, such as alcoholism, heart problems, a myriad of conditions.  We can’t figure out how, just because somebody turns 60, and they’ve been healthy, why those tests aren’t good enough to predict whether that person’s okay, but it’s okay to use it for somebody that has been sick.  Why don’t we think they might get sick again.  So we’re trying to get past this…get the FAA to define what safety is.  They don’t define what safety is.  They just say ‘we haven’t been able to prove what would be safer.  If you can prove it’s safer, then…’  Well how can we prove what’s safer?  We had 69 guys who were test by a wealth of medical professionals.”

Reliance on Research: In-house/External:  Sought out an academic expert, Dr. Wilkening (see testimony in file).

Miscellaneous:  See Aviation hearing subcommittee testimony at www.senate.gov/~commerce/
