AAIA Advocate Summary

[issue identifier]

Issue: OBD Service Information Rule 

Organization: Automotive Aftermarket Industry Assn (AAIA)

Interviewee:  Aaron Lowe, VP, Government Affairs (direct phone: 240-333-1021; aaron.lowe@aftermarket.org)

Date of Interview: July 27, 2001

Basic Background: In the Clean Air Act (CAA) of 1990, Congress mandated the EPA to promulgate a rule to require automobile manufacturers to supply all automotive service businesses with manuals on how to interpret On-Board Diagnostic (OBD) systems for emissions systems.  Generally, OBDs are manufacturer-specific embedded electronic devices, or computer chips, that can detect problem in an automobile, notify the driver with a dashboard signal, and inform a service technician of the specific problem.  A technician must have the tools, software, and training—all of which must be supplied by the automobile manufacturer—to diagnose and repair the problem.  Until the Congress required, manufacturers did not have any incentive to supply OBD service information to any business other than independently owned, franchised dealerships.

The statute authorizes EPA to regulate OBD emissions information only.  OBD systems can and do apply to other systems within automobiles such as brakes, drive train, transmission, etc.; the regulatory responsibility for these systems is left to the FTC, but which was not required to promulgate a rule as was EPA.  

EPA did not originally ask that the OBD Service Information rule be included in the CAA, but did work closely with members of Congress in drafting the provision.  The original draft of the OBD rule was nothing more than a simple paragraph that required automotive manufacturers to make “preventative service information” available at an undefined “reasonable cost” to the aftermarket service industry.  Then, both the manufacturers and the dealers demanded a more clear regulation, resulting in four years of development and language negotiation.  

After the rule was finalized in 1995, the secondary parts industry sued the EPA to require that the same information that is available to service technicians also be available to parts manufacturers.  Automotive manufacturers, who have contractual relationships with their own parts manufacturers, submitted amicus curiae briefs to argue that the EPA would be exceeding its authority if it were to apply the service information rule to “cheap parts” manufacturers.  The EPA agreed because it did not want to exceed its congressionally mandated authority to side with one industry’s position over that of another; consequently, their legal argument, as would be expected, protected the status quo of the rule at the time.  

However, beyond the “cheap parts” debate, many participants, including the EPA, felt that there was a need to refine the rule.  Specifically, the EPA had received complaints that the cost of service information, tools, and training exceeded “reasonable costs.”  Because this was a new issue to the EPA at the time the first rule was finalized, it did not account for OBD systems to become more technologically advanced and non-standard, for web-based information technology became more accessible, and for all participants to become more accustomed to dealing with both the technical and political aspects of communicating manufacturer-specific service information.

Prior Activity on the Issue:

1990 Clean Air Act (major legislation during Bush Administration)

· Drafted original amendment with Senator Albert Gore to require automobile manufacturers to provide aftermarket technicians with OBD Service Information

· Directly lobbied House and Senate Commerce Committee members to adopt the original amendment

· Directly lobbied House and Senate members

· Directly lobbied House and Senate conferees

EPA First Rulemaking Period (1991-1995)
· Submitted comments during open comment period

· Group Participated in Working Group meetings

After 1995 Final Rule publication (before EPA proposed to revise 1995 rule)
· Informally lobbied EPA to revise rule to meet new technological standards, which made it more difficult and expensive for independent service technicians to use manufacturers’ information

· Drafted legislation for submission to California Assembly to require new OBD service information requirements to all automobiles sold in the state

· Lobbied (successfully) for legislation in California in 2000

Advocacy Activities Undertaken:

After convincing EPA to revise rule

· Participated in EPA Working Group meeting (see for list of participants and testimony: http://www.epa.gov/otaq/vehserv.htm)

· Submit formal Comments to EPA during open comment period

Future Advocacy Activities Planned: 

· Assess other participants’ comments and respond by directly lobbying EPA.  As with all rules under revision by an authorized federal agency, the Administrative Procedures Act (APA) requires that all communication with EPA for a after the deadline for open comment letters be recorded and made available on the public docket.

· Introduce “Consumer Right to Repair Act.”  See CARE summary, packet of information, and www.careauto.org for more information about legislation, which was introduced after AIAA interview.
Key Congressional Contacts/Champions:

· Representative Joe Barton (see CARE summary)

· Representative Cliff Stearns

Targets of Direct Lobbying:

· House and Senate Commerce Committee members, especially Consumer Protection subcommittee (note different than CARE’s focus on Energy and Air Quality and claiming FTC jurisdiction rather than EPA)

· EPA staff

Targets of Grassroots Lobbying:  AL prepares draft comments and writes newsletter articles to encourage members to contact their own three MCs directly.  AL: “:  there is some grass roots in that you do want to have lots of comments submitted by the industry either in support or concern. So, there is that dynamic of it.  But it becomes more of a technical discussion. Then you get into a situation where the manufacturers have very close relationships with the agencies.  I don’t mean that in a way that it’s illegal or anything-they have to work together on developing emissions systems, so they all know each other very well.  There is a certain amount of relationship built up there that we have to come in and work with.”

“In our federal bill, once it gets introduced, will definitely be grassroots driven.  We’ll use consumers—another thing we did in California—we had petitions in auto parts retailers saying ‘this is what could happen if this bill doesn’t go through,’ and consumers signed it.  Then we held most of the petitions and we delivered them to some of the key committees.  Then we delivered the whole bunch of them to the Governor when he was considering whether to sign the bill or not.  So we employ all the different tactics.”

Coalition Partners (Names/participants): 

· CARE, Coalition for Auto Repair Equality

· ASA, Automobile Service Association

· EPA

· SEMA, Specialty Equipment Manufacturers Assn

Other Participants in the Issue Debate:

· AAM, Alliance of Automobile Manufacturers (Steve Douglas)

· NADA, National Automobile Dealers Association (Doug Greenhaus)

Ubiquitous Arguments and Evidence:

Consumer Protection/Choice:  “The fundamental argument with Congress and the EPA is what Gore said when he introduced it.  We don’t want to penalize consumers by raising repair prices, we don’t want to restrict competition in the service industry, so that there’s a level playing field.  So that car companies are free to do any innovation they want for their vehicles, but their not using it to gain an advantage in the aftermarket as well.  We think it’s important to want to have cars with stringent emissions systems and that they’re maintained properly.  The best way to make sure they’re maintained is to keep repairs at affordable prices.  It’s really consumer choice.  That’s why we call it ‘consumer right to choose.’  You get into the choice issue.”

Secondary Arguments and Evidence:  Fair Competition: AAIA’s policy objective is to have the same access as dealerships to service information.

Nature of the Opposition: Foreign and Domestic manufacturing corporations and original parts manufacturing vendors, and local franchisee automobile dealers are known for being very active in their respective communities and politically active.  “But, the biggest impediments weren’t the car companies and congressman representing manufacturing districts.  But, I’ll tell you something, our biggest problem are the dealers.  They are the much more politically active group of everybody.  They put more money into legislative campaigns than virtually anybody else on the hill.  They’re a very strong lobby—in every state and nationally as well.  Especially in California—they are really strong in California.”

Ubiquitous Arguments and Evidence of the Opposition:

Secondary Arguments and Evidence of the Opposition:

Targeted Arguments, Targets, and Evidence of the Opposition:  Proprietary information: “They’re claiming that they develop all this innovation and all that.  We’re not saying that you can’t try to sell the best car and do innovation, but it shouldn’t affect the aftermarket repair market.  We shouldn’t not be able to repair those cars.  We also state that we’re not asking for it for free—they can charge for it.  We don’t want them making profits, but they can charge for it.  We have a very fundamental reason in this country why there is a strong aftermarket and why it costs less for car owners to keep their cars.  If you go to Europe and Japan and other places it’s totally the opposite.  The car companies totally dominate the markets there.  And dealers are really the only place to go back to for repairs.  It was interesting when this issue first came up: the Europeans could not even conceive of providing information to the independent aftermarket.  It was just mind-boggling to them.  I remember the first meeting we had on this with EPA and the car companies.  One of the European companies, I forget which one, was totally flabbergasted and just started screaming.  Even General Motors understood the concept. They didn’t agree, but they got the concept.  So they said, ‘well, that’s the way it’s gonna be.’  Because they totally missed it.  A lot of companies totally missed this in the Clean Air Act because they were too busy doing focusing on other things.  

Described as a Partisan Issue:  No

Venues of Activity:

· Congress

· Courts

· EPA

· California Assembly

· California Air Resources Board

Action Pending or Taken by Relevant Decision Makers:

· At time of interview, the open comment period deadline was a month away on August 27

· After interview, legislation was introduced in the House

Policy Objectives and Support for/Opposition to the Status Quo:  The broad policy objective for AIAA is to reduce the costs of obtaining OBD service information, training technicians to diagnose and repair emissions problems, and purchasing manufacturer-specific tools.  More narrowly, AAIA wants their service facilities to be able to provide the same diagnoses and repairs as their competitors at dealerships.  Finally, AL indicated their ultimate goal is to reduce environmentally harmful automobile emissions, and to do so their members need to be able to perform the same technical functions as dealership-technicians.

Advocate’s Experience: Tenure in Current Job/Previous Experience: 

· 19 years as lobbyist with association, has run government affairs since the early 1990s, and VP since 1997

· Worked for Energy Department consulting firm 

Reliance on Research: In-house/External:  AAIA gathered evidence to convince the EPA to revise the rule. AL: “We actually worked with other groups to bring the data in, but we didn’t contract out.  We did it ourselves.  We do that sometimes, but not very frequently.  I don’t have that kind of budget… It was reprogramming instances.  Were able to obtain the number of reprogramming instances that were going on throughout the industry—I mean it was a book this thick! [showed about the width of a phonebook with fingers]  Once the EPA saw it…it blew their minds.  They couldn’t believe it was going on, that it totally shifted.  They finally realized.  First of all, we showed the actual car company manual saying ‘download latest program before going to repair.’  It showed that they were telling them to reprogram before doing the repair.  So, if they didn’t have the new program, they had to send it to the dealer for reprogram.  So that was number one.  Then we showed the huge number of reprogramming instances that there were.  Those two taken together showed that there was a need to have this in the independent market.  A lot of cars during the first several years, they didn’t even know to go to the dealer, so they may not even know there’s a reprogramming necessary to the car until it’s after the warranty.  Seventy to eighty per cent of the cars go to the independents instead of the dealer for repairs following the warranty’s ending.  So, we would have had to send a lot of business back to the dealer.  You know, there’s no money to be made off of reprogramming, but if you can’t do that , you can’t do the other stuff.”

Number of Individuals Involved in Advocacy:  AAIA has four federal lobbyists (and one vacancy).

Units in Organization Involved in Public Affairs/Policy: One government affairs unit and no legal department.

Advocate’s Outstanding Skills/Assets: Experience with this issue and knowledge of other participants representatives and policy positions.

Type of Membership (None, Institution, Individuals, Both):  Institutional members include primarily franchised auto parts stores and automotive service companies like Pep Boys, Sears, etc.

Membership Size/Organizational Age:  AAIA merged the Automotive Parts and Accessories Association (APPA) and the Automotive Service Industry Association (ASIA) in 1998.  2700 member-companies.

Miscellaneous:  Very helpful.  AL was a good source to go back for status and for a reliable discussion of technical arguments and the politics of the rulemaking process as it unfolds.

