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EPA Advocate Summary

Issue:  OBD Service Information Rule

Advocate: Holly Pugliese, Environmental Specialist, EPA-Ann Arbor (direct phone 734-214-4288; Pugliese.holly@epa.gov)

Date of Interview: August 21, 2001 (by phone)

Basic Background: See also EPA web page on the OBD Service Information Rule: www.epa.gov/otaq/obd.htm/
In the Clean Air Act (CAA) of 1990, Congress mandated the EPA to promulgate a rule to require automobile manufacturers to supply all automotive service businesses with manuals on how to interpret On-Board Diagnostic (OBD) systems for emissions systems.  Generally, OBDs are manufacturer-specific embedded electronic devices, or computer chips, that can detect problem in an automobile, notify the driver with a dashboard signal, and inform a service technician of the specific problem.  A technician must have the tools, software, and training—all of which must be supplied by the automobile manufacturer—to diagnose and repair the problem.  Until the Congress required, manufacturers did not have any incentive to supply OBD service information to any business other than independently owned, franchised dealerships.

The statute authorizes EPA to regulate OBD emissions information only.  OBD systems can and do apply to other systems within automobiles such as brakes, drive train, transmission, etc.; the regulatory responsibility for these systems is left to the FTC, but which was not required to promulgate a rule as was EPA.  

EPA did not originally ask that the OBD Service Information rule be included in the CAA, but did work closely with members of Congress in drafting the provision.  The original draft of the OBD rule was nothing more than a simple paragraph that required automotive manufacturers to make “preventative service information” available at an undefined “reasonable cost” to the aftermarket service industry.  Then, both the manufacturers and the dealers demanded a more clear regulation, resulting in four years of development and language negotiation.  

After the rule was finalized in 1995, the secondary parts industry sued the EPA to require that the same information that is available to service technicians also be available to parts manufacturers.  Automotive manufacturers, who have contractual relationships with their own parts manufacturers, submitted amicus curiae briefs to argue that the EPA would be exceeding its authority if it were to apply the service information rule to “cheap parts” manufacturers.  The EPA agreed because it did not want to exceed its congressionally mandated authority to side with one industry’s position over that of another; consequently, their legal argument, as would be expected, protected the status quo of the rule at the time.  

However, beyond the “cheap parts” debate, many participants, including the EPA, felt that there was a need to refine the rule.  Specifically, the EPA had received complaints that the cost of service information, tools, and training exceeded “reasonable costs.”  Because this was a new issue to the EPA at the time the first rule was finalized, it did not account for OBD systems to become more technologically advanced and non-standard, for web-based information technology became more accessible, and for all participants to become more accustomed to dealing with both the technical and political aspects of communicating manufacturer-specific service information.

Prior Activity on the Issue:  

· Helped draft original CAA provision

· Proposed first rule in 1991

· Hosted “several” workshops with interested industry participants

· Finalized rule in 1995

· Litigated two cases as respondent in federal court

· Proposed second rule in 2001

· Hosted one workshop or public hearings regarding the second rule (see website: http://www.epa.gov/otaq/vehserv.htm for list of participants and copies of testimony)

Advocacy Activities Undertaken:  

As required by the Administrative Procedures Act and by its authority, the EPA formally advocates its position by:

· Publishing proposed and final rules in the Federal Register
· Accepting formal comments on a proposed rule

· Receiving testimony 

· Defending the rule in court as respondent

Informally, the EPA has advocated its position:

· Directly negotiating rule language with participants

· Hosting workshops to receive testimony from participants

· Submitting opening statements at workshops

· Receiving complaints of non-compliance

· Seeking evidence of being “priced out” of purchasing service information directly from a “handful” of service technicians (see “Reliance on Research” below)

Future Advocacy Activities Planned:
· Collect and analyze proposal comments (Open comment period closes on August 27, 2001)

· Respond to interest group inquiries after comment period closes; each direct contact must be added to the docket as required by the Administrative Procedures Act

· Brief the Office of Management and Budget on final rule proposal

· Respond to congressional inquiries, which are anticipated

· Propose final rule some time in 2002 so that, after an appropriate amount of time for implementation, automotive manufacturers will have web-based service information manuals running on January 1, 2003; this date is the same as that required by a similar California statute passed in 2000

· Anticipate litigation

Key Congressional Contacts/Champions:  During this rule proposal, the EPA has not received any formal or informal inquiries from any members of Congress or Committee members.

Coalition Partners (Names/participants):  The EPA can not be regarded as formally working in a coalition with any specific group or industry, it is safe to argue that the agency is generally aligned with certain groups or industries depending on an the specific issue within the rule.  First, the EPA can be viewed as working with the aftermarket industry because the agency proposed the rule in response to complaints (unsolicited from the trade association, solicited directly from technicians) that the cost of service information was not reasonable.  Coincidentally, then, automobile manufacturers consider the EPA’s position unfavorable.  Second, the EPA has supported the automobile manufacturers’ position on “cheap parts” both in litigation and in the rule proposal.

Other Participants in the Issue Debate:
· Domestic automotive manufacturers (EPA considers the “Big 3” to be generally compliant, but that they go as far as they can under the existing rule)

· German and Japanese automotive manufacturers (EPA considers these companies to be the least compliant) and other foreign manufacturers

· Alliance of Automobile Manufacturers (AAM represents both foreign and domestic companies)

· Automotive Aftermarket Industry Association (see AAIA advocate summary)

· National Automobile Dealers Association (see NADA advocate summary)

· Specialty Equipment Manufacturers Association (see SEMA advocate summary)

· Automobile Service Association (ASA, not interviewed because same position as aftermarket industry)

· California Air Resources Board (www.arb.ca.gov)

Ubiquitous Arguments and Evidence: The EPA’s fundamental argument for proposing this rule change is simply to “keep vehicle emissions at a minimum.”  Pugliese considers three necessary components to be functioning properly for the rule to be effective as intended by Congress: the OBD system, the consumer, and the technician.  First, the OBD system must properly diagnose an emissions problem and notify the driver by the dashboard warning light.  Second, the customer must react quickly and take the car in for repair.  Finally, the service technician must have good information about the complex emissions system from the manufacturer to fix the problem.  Automobile manufacturers have been non-compliant in the last part because they provide incorrect information, make it difficult or extremely costly for independent (e.g., those without franchise contract with manufacturer), or simply do not comply with the rule.  The reason for non-compliance is that the original OBD rule consisted of a vague “reasonable cost” definition, leaving the EPA with very little enforcement ability to enforce the intent of the statute—thus the need for the new rule.  This argument is close to (and likely borrowed from) AAIA’s secondary argument that manufacturers’ service information is either too costly or not available (see AAIA advocate summary).

Secondary Arguments and Evidence: Pugliese cited the legislative debate accompanying the 1990 Clean Air Act to argue that members of Congress viewed this as “a consumer choice” issue.  Thus, the rule change is needed because 80% of consumers use aftermarket service technicians.  Consequently, many independent shops that cannot afford to access the information must subcontract these emissions repairs to the dealers, who consumers generally do not trust.  This argument and the evidence to support it were supplied by the AAIA.  I thought it was interesting to note that, although no members of Congress contacted the EPA to request a rule revision, she justified the revision with its legislative history and characterized Congress as a unitary actor with a definite current (or future) position.  My interpretation was that HP considered prospective negative Congressional reaction if they decided not to at least re-examine the issue; EPA preferred to use its existing discretion to reconsider the rule rather than be forced by Congress to review it or substantively change the policy. 

In response to the “cheap parts” argument, the EPA argues that both the statutory language and the legislative intent of the Clean Air Act do not apply to secondary parts manufacturers.  The EPA does not want to be charged with overstepping its bounds by relevant groups or by Congress.  This argument was put forth in both civil cases and to support its position in the proposed rule to clarify that automobile manufacturers are not required to supply secondary manufacturers with OBD service information.

Nature of the Opposition:  There are different industry opponents depending on which particular aspect of the rule.  The automobile manufacturers and independently owned, franchised dealerships have two reasons to make OBD service information costly: dealer franchises and “cheap parts” manufacturers.  First, both manufacturers and dealers gain direct and indirect income (i.e., each visit increases likelihood that consumer will return for other repairs) if the consumer chooses the services at an.  

Second, manufacturers hold interests in official parts manufacturers, such as General Motors and AC Delco.  The manufacturers can guarantee that these parts are sold through dealerships, but not through independent service centers.  Because manufacturers (and their subcontractors) hold the patents to these parts, “cheap parts” manufacturers must purchase patent licenses to reproduce the part.  The manufacturers argue that requiring them to make service information available to parts manufacturers is equivalent to requiring them to make proprietary, “trade secret” engineering information publicly available.

Arguments and Evidence of the Opposition:  For the most part, see the advocate summaries of opponents.  Pugliese described the opposition’s arguments the same as advocates did.

Described as a Partisan Issue: No

Venues of Activity: 

· 1990 Congress

· EPA

· Federal Courts

Action Pending or Taken by Relevant Decision Makers:  The EPA will add advocates’ comments to the docket after the open comment period closes on August 27, 2001.  After taking in the comments, the EPA will likely propose a final rule unless they find it necessary to have a second open comment period (which is not anticipated).  Otherwise, Pugliese expects the rule to be finalized by early- to mid-2002 so that automobile manufacturers will have adequate time to construct service information websites by January 1, 2003.

Policy Objectives and Support for/Opposition to the Status Quo:  The EPA’s policy objective is to satisfy their interpretation of the 1990 Clean Air Act requirement, to update the rule to comply with technological advancements and experiences from the 1995 rule, and most importantly to improve air quality.

Advocate’s Experience: Tenure in Current Job/Previous Experience:

Reliance on Research: In-house/External:  The EPA received complaints from the AAIA that its members thought the price of OBD service information, tools, and training was too high.  The EPA, and the industries involved for that matter, did not have a history of providing service information.  So the EPA set out to gather first hand information about the cost of OBD service information.  Pugliese claimed that their research was not “very scientific.”  EPA independently sought responses from a “handful” of individual service technicians to see if they thought service information costs were so high as to be unreasonable.  In addition, they contacted automobile manufacturers to determine the prevailing cost of providing this information.  From this information, the EPA determined that automobile manufacturers were charging aftermarket service businesses too much for the information.  Finally, the EPA uses evidence gathered by a market study commissioned by the AAIA.

Number of Individuals Involved in Advocacy: The EPA has thousands of employees, of which most senior executives and civilian employees can be considered advocates.  On this issue, Pugliese directs the rule drafting and has two engineers in the department to assist with analyzing and writing the technical portions.  When the rule is to be finalized, Pugliese will report to the Director of the Office of Transportation Air Quality, who in turn reports to the Administrator.

Units in Organization Involved in Public Affairs/Policy: 

· University of Michigan, BS-Psychology

· Started at EPA after college as an entry-level specialist; EPA sought employees with good communication skills to deal directly with interest groups, companies, and other constituents

· Has been the primary specialist (but not attorney) on the OBD rule since 1992

Advocate’s Outstanding Skills/Assets: Pugliese claimed that her BS in Psychology (University of Michigan) helps her interact well with all participants and to translate complicated, technical material into “regular language.”   She has been with EPA since 1989 and has worked on this issue in some capacity since 1992.  Most importantly, she has a detailed institutional knowledge of the issue.  As Aaron Lowe (AAIA) and Doug Greenhouse (NADA) have both told me nobody in the agency knows more about the OBD service information issue than Pugliese.

Miscellaneous: Very good interview even though it was over the phone.  She would definitely be willing to speak more and promised to email me the citations of the two court cases in which the EPA was respondents.  Make sure to track down those cases because they were integral to the decision to revise the rule.  Also, good contact to follow the revision process.
