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NADA Advocate Summary

Issue: OBD Service Information Rule

Advocate: Doug Greenhaus, Director, Environment, Health, and Safety Programs, National Automobile Dealers Association (direct phone 703-821-7040)

Date of Interview: August 15, 2001 (we met at NADA’s capitol hill office, although he works out of their primary office in Tyson’s Corner)

Basic Background: see AAIA and EPA advocate summaries for general background.

DG had added new information about warranties and liability to the history and background of the OBD service information rule, and also offered some insight into the NADA and franchised dealerships.  

DG: “By way of background, our organization which represents the franchise groups.  Our members have a contractual relationship with the manufacturers.  In addition to selling cars, they service, repair, maintain, sell parts, work on the body…provide the customer with full service from not only buying the car but also service for its life.  

“In 1990, the Clean Air Act was amended.  Among the provisions—there were many issues that were of concern to us in the Clean Air Act—most of which impacted the automobile, some of which impacted our facilities.  The Act mandated that there be On-board Diagnostics.  Traditionally, vehicle manufacturers were responsible for building vehicles to meet certain emissions standards since it was originally enacted; they’ve been obligated to do that.  Those emissions requirements have changed, and are continuing to change for both light duty and heavy-duty vehicles.  So they have an obligation to test the engines to make sure they comply initially and make sure they comply for the life of the vehicle, which is now 100,000 miles.  And to periodically test vehicles on the road to make sure car owners are in compliance.  They also have warranty obligations.  If the vehicle fails the emissions test, the manufacturer has liability to the consumer to pay for that part, if it’s an emissions related part, in the warranty period specified by the act.  Right now its 2 years, 24,000 mile for all emissions related components and 8 years, 80,000 miles for major emissions components.  There are now three of them listed.  The act put those in place.  Before that it was 5 years 50,000 miles for all emissions parts, until 1995 when that provision kicked in.  In California—California’s allowed under the act, because California has been the traditional state to take advantage of this act—they’re allowed to have their own emissions standards.  Other states are allowed to have their own emissions standards, but they have to be identical to the California standards.  We don’t want 50 different emissions standards out there.  So California among other things decided to require on-board diagnostics.  

“Now what is OBD?  It’s nothing more than an on-board system for monitoring the emissions performance of the vehicle in real time.  The other way that’s done is through vehicle inspection and maintenance checks, particularly in areas where they have significant air quality problems.  States are responsible under the act for bringing those areas into compliance.  They will as part of a basket of tools to try to achieve cleaner air to put into place periodic vehicle emissions tests, on an annual or biannual basis, have to be brought into to get tail-pipe tested.  Some of those involve just a simple tailpipe test, where the car is tested at idle, others involve a dynamometer (sp?) with more of an approximation of emissions at different cycles of what the vehicle does on the road—you know, acceleration, deceleration, idle, and at certain speeds.  The OBD system monitors emissions performance all the time, within certain criteria…Hopefully motorists will [respond].  I say hopefully because it will keep our air clean, but I also say hopefully because dealers are in the repair business and welcome the opportunity to do the repair.  Again, if the repair is covered by the vehicle’s warranty, if it’s still within that time period—the 2/24 or 8/80—then it will be paid for by the manufacturer.  But otherwise the consumer will pay for it.  There’s a big check on that process because the emissions programs will also test will also check the OBD system.  In other words, a car comes in that has an OBD system, then they’ll check to see that it is operating properly and htat it hasn’t been tampered with, and to make sure it doesn’t have any fault codes.  So the thing’s got to be working right, and they’ll check to see if indeed there are any emissions problems.  Now the big, the rule that mandated OBD systems which by the way began to be phased in in model year ’94, fully mandated by model year 96.  That rule also had a provision that required manufacturers provide to all service facilities information necessary to diagnose and repair emissions related failures detected by the on-board diagnostic system.  I think initially that provision was pushed for by what is commonly called the automotive service aftermarket, what is practically known as people who are servicing and repairing vehicles other than franchised dealers.  Now we don’t view ourselves as any different than them with respect to that kind of work, generally speaking.  We both have wrenches and we both fix cars and all that good stuff.  But they don’t have a franchise with the automobile manufacturer, and they have traditionally operated differently than our service facilities because of the lack of that relationship.  The fear was certain information regarding that computer system—the on-board diagnostic system—would be withheld, would not be commonly made available.   So if there was an emissions failure and you decide you want to take it to Joe’s Service Station, or Sears, or some other chain or independent gas station, or whatever, that they wouldn’t be able to get the kind of repair that they would otherwise get at the dealer.”

Prior Activity on the Issue:

· Lobbied against it in 1990 Clean Air Act, but NADA did not give it too much attention because they focused on other issues that impacted their business, such as emissions standards for automotive body shops.  DG: “During the development of the 1990 clean air act, the NADA worked with key committees in congress.  We offered the important perspectives we that impacted us, whether it was auto body shop emissions or vehicle emissions standards that we thought might be too strict.  Then there was this issue.  Now we probably didn’t lobby this issue as much as other people did.  Probably if we focused more attention on it it wouldn’t even exist.  We did to some degree, but it wasn’t our highest priority.” 

· Participated in first rulemaking, but again indicated that they gave it relatively little attention.

Advocacy Activities Undertaken:

· Testified at Ann Arbor hearings

· Preparing comments for submission to EPA

· Surveying members for anecdotal evidence of cost of OBD rule

Future Advocacy Activities Planned:

· Meet with EPA at least once before comments due

· Submit comments

· Respond to other participants submitted comments

· Perhaps meet with higher-level EPA after comments due, but too early

Key Congressional Contacts/Champions: He did not really go into the legislative end, even when probed.  He mentioned the Barton bill that was recently introduced (see CARE advocate summary).  I gathered that he was not the right person at NADA to discuss their legislative lobbying efforts because the association separates their regulatory and legislative affairs units.  Also, I think it was much too soon after Barton introduced the bill for them to pay much attention to.  This will be a key point to follow up on in subsequent interviews.

Targets of Direct Lobbying:

· EPA, specifically Holly Pugliese (See EPA Advocate Summary)

· Supportive members of the House E&C Committee were mentioned as potential contacts to write a letter to EPA on behalf of NADA’s position, but at the time of interview this tactic was not planned or even anticipated for this issue.  DG on using that tactic, generally and potentially in this case: “There are times, but this isn’t one of those yet but could be, where we’ll have the interplay of a member of Congress have an oversight hearing, or write a letter to the agency saying, ‘could you please answer the following five questions for me?’  But we haven’t done that.  We might, we don’t know yet.  You’ll hear this from lots of people: you only want to got to the well so many times.  You have to pick your battles.  Congressmen are very, very busy.  If it’s a piece of legislation in front of them, it’s one thing.  You pull out the stops.  If you’re asking them to do you a favor of doing a little oversight, look over the agency’s shoulder, or write a letter to the docket saying, ‘this is not what we meant when we enacted this law,’ or whatever the case may be.  We have a lot of things on our plate, and I don’t want to be to presumptive, but for some of the interested parties in this, this is really big for them.  Well, it’s high up on their agenda.  Whether it’s really big for them in the real world is another thing.  For us, it’s like in the middle.  So it involves sort of a medium amount of energy and effort.  This issue like every other issue varies in tactics and strategies, but we don’t see a lot of grassroots happening.”
Targets of Grassroots Lobbying:  NADA is not employing a grassroots strategy at this stage because it is a technical regulatory issue, and nor did it in the past because it was not a high priority.  DG: “On this particular issue, no.  It has not risen to that level.  I can’t remember where our grassroots were exactly with the Clean Air Act in 1990 either.  We probably put out some things and asked people to call in on some issues, but I don’t think this is one of them.”  I noted how interesting it was that the NADA, which has a reputation for strong grassroots support from locally-influential members of the community, viewed coordinating a grassroots campaign as costly, i.e. “has not risen to that level.”

“Not with EPA.  Rarely do we gin up the grassroots because the issues are fairly technical.  It’s hard to get the average member—our average member—to do it.  This is where perhaps those associations that I was just talking about have an advantage.  When it comes down to an agency like EPA, or like Department of Labor, or IRS, if my membership is opposed to large and small parts companies, these companies are going to have health and safety experts, environmental experts, and tax experts on their staff.  Our dealers are by no means as businessman unsophisticated, but when it comes to these issues they are.  So they may have more in-house expertise.  While we may be able to bring in somebody to talk to staff at an agency, they can bring in people that can really talk to them.  The manufacturers are very, very good at that.  So, the agency decision is being made between Ann Arbor and Washington, DC and it’s very technical in nature.  We’ll do things like survey members to try to really understand how certain things would affect them. We won’t necessarily gin them up to do a letter-writing campaign to an agency.  Most of the time, agencies don’t make a decision based on the height of the stack.  They really couldn’t care less.”  

Coalition Partners (Names/participants):  

· Has worked informally with AAM

Other Participants in the Issue Debate:

· Automotive Aftermarket Industry Association (see AAIA advocate summary)

· National Automobile Dealers Association (see NADA advocate summary)

· Specialty Equipment Manufacturers Association (see SEMA advocate summary)

· Automobile Service Association (ASA, not interviewed because same position as aftermarket industry)

· California Air Resources Board (not interviewed because they are writing the rule mandated in the California legislation; see www.arb.ca.gov)

· EPA

· Representative Joe Barton, Chairman House E&C Subcommittee on Energy and Air Quality and primary sponsor of HR 2735, the Motor Vehicle Owners’ Right to Repair Act of 2001.”

Ubiquitous Arguments and Evidence: Clean Air and statutory intent: “We try to say that the purpose of the statutory provision is very simple.  It’s about clean air.  If there’s a problem detected by this new system, let’s make sure the car gets fixed in a manner consistent with how cars get fixed.  There should be a place where a guy can go to get his car fixed.  That’s the purpose of this statute.”  This argument is closely related to the more targeted argument below on favoring one industry over another, but I consider it ubiquitous because he boils it down to “clean air,” rather than making it out to be a business-related argument.  Likewise, he implies the “statutory intent” argument detailed below.

Secondary Arguments and Evidence: Process/statutory authority: “The one thing is, and this is a common theme when you’re working on rulemaking, is that the agency is exceeding its authority under the statute.  Why I say that’s a common theme is the next step in lawmaking, beyond rulemaking, is the courts.  You’ve got the three venues.  If the agency acts without discretion, or goes beyond the discretion vested in the statute, exceeds its authority, acts arbitrarily or capriciously—there are a number of transgressions an agency can fall into—then it’s likely that a court will throw that rule out.  They’ll say ‘look, you have no authority under the statute to do this’ or ‘it violates a provision of the constitution.’  So there are a number of provisions that quite frankly when it boils down to it would not survive a legal challenge.  Our intention at this point is not to threaten the agency to take them to court, rather we’d like to see them come out with a rule that will benefit the nation’s air quality, and at the same time not unduly impact our business in a negative way.  Something that’s acceptable to everyone, and I think that’s something that everybody is working towards.”  
Targeted Arguments, Targets, and Evidence: DG, on theme of NADA testimony to EPA: “Number one, why are you setting up this we vs. them when the statute doesn’t do that?  Number two, for this reason, this reason, this reason, you’re exceeding your authority.  You’re going beyond what the statute intended.  Then it just gets technical in nature.” (note similarity with AAM)

On dividing and favoring industries:  “There are a couple things.  Number one I think the agency was being very close-minded.  And they were like this last time they wrote the rule.  I don’t think they fully understand how the world works, and partly that is our fault for not having fully educated them.  We’re going to try to do a better job of that with this next round of comments.  So one of the things that is very offensive is that they try to make it a ‘we vs. them, dealers vs. the service market.’  When actually the statute talks about everybody getting it…if the dealer gets it, then everybody should get it…  The purpose is not to favor one industry over another.  In fact, Congress is not very sympathetic to that issue.  One of the things with the piece of legislation that’s been introduced is that it’s not going to get much ear-play because Congress hates to get between industries.  If it’s like the vehicle manufacturers vs. the parts manufacturers, then forget it.   We took great umbrage at the fact that they were trying to placate the aftermarket, actually specifying how much can be charged for the information…all the things that go way beyond the statute. 

“The one thing is, and this is a common theme when you’re working on rulemaking, is that the agency is exceeding its authority under the statute.  Why I say that’s a common theme is the next step in lawmaking, beyond rulemaking, is the courts.  You’ve got the three venues.  If the agency acts without discretion, or goes beyond the discretion vested in the statute, exceeds its authority, acts arbitrarily or capriciously—there are a number of transgressions an agency can fall into—then it’s likely that a court will throw that rule out.  They’ll say ‘look, you have no authority under the statute to do this’ or ‘it violates a provision of the constitution.’  So there are a number of provisions that quite frankly when it boils down to it would not survive a legal challenge.”    

Response to opposition:  “What we’re just going to bring to their attention is what’s going on right now, what dealers have to pay to do this kind of thing.  What kind of cost dealers, what kind of money dealers spend on special diagnostic tools to work with the OBD system.  What it costs for dealers to send those people for training, because we have to send those people to training.  So give them a flavor.  If they want parity.  They seem to suggest that they want parity, but at the same time they have no idea what it’s been costing dealers.”

Nature of the Opposition:

· Aftermarket parts manufacturing and service industry

Ubiquitous Arguments and Evidence of the Opposition: Parity: “So if there was an emissions failure and you decide you want to take it to Joe’s Service Station, or Sears, or some other chain or independent gas station, or whatever, that they wouldn’t be able to get the kind of repair that they would otherwise get at the dealer… Eventually they pushed to argue, and this is not specified in the rule, that not only information, but also tools, and equipment.  I believe it’s just ‘information’ in the rule.  They also argue ‘training,’ any kind of training.  So what they argue is, and there is some language in the statute that supports this, that any information that is made available to the dealers from the manufacturer should be made available to everyone.”
Secondary Arguments and Evidence of the Opposition: none mentioned

Targeted Arguments, Targets, and Evidence of the Opposition: none mentioned

Described as a Partisan Issue: No.  

Venues of Activity:

· House Energy and Commerce Subcommittee on Energy and Air Quality

· EPA

· CARB

· California Legislature

· Courts (amicus briefs)

Action Pending or Taken by Relevant Decision Makers:

· EPA Open Comment period closes August 27, 2001

· House Energy and Commerce Subcommittee on Energy and Air Quality to consider legislation

Policy Objectives and Support for/Opposition to the Status Quo: NADA hopes to maintain the status quo of their interpretation of the original statutory mandate regarding OBD service information.  DG: “Our intention at this point is not to threaten the agency to take them to court, rather we’d like to see them come out with a rule that will benefit the nation’s air quality, and at the same time not unduly impact our business in a negative way.  Something that’s acceptable to everyone, and I think that’s something that everybody is working towards.  I have no idea how they’re going to come out.  Anyway, that was the main theme of our comments.”
Advocate’s Experience: Tenure in Current Job/Previous Experience: 

Reliance on Research: In-house/External: DG on research strategies generally: “That often depends…  On this issue, I talked to a bunch of dealers.  While I say things are technical, they are no issue’s here…and I talk to the manufacturers.  I talk to the aftermarket to see where they’re going, where they’re coming from.  And they’ll share stuff with me.  We all know basically what each others’ position is anyway.  We kind of see where there’s some commonality, without revealing too much.  There are some issues, for example, we wouldn’t be talking about to the other side.  Maybe some consumer-related thing, or some of those public interest groups, they’re just not worth talking to.  In this particular rule, we’ve talked to everybody.  We talk to our dealers.  While I say it’s technical, it does not require us to access outside technical resources.  There are issues where we have gone out and commissioned economic studies.  We’ll find a professor somewhere to put together a study.  There are issues where you might need some technical analyses.  There are issues where you might suggest to somebody that they might be interested in looking at themselves.  You see the difference  On one hand you’re having information created for you to use as part of your effort conversing with the agency, or Congress for that matter.  And in a different situation, you might just ask them or urge them, if they have the resources, and say, ‘hey you might want to take a look at this.’  They might do it, and they may comment or tesity, so it’s not coming for you.  It’s facilitated by you, it’s suggested by you, but its their baby.  That’s another nice way to bring information to decision makers in addition to actually bringing it in yourselves.”

DG on research for OBD: “Actually, we’re still in process of doing the survey.  We’re trying to find out in this instance exactly what dealers are spending, or getting a real good flavor.  It’s going to be anecdotal, it’s not going to be statistically significant.  But the agency has nothing and maybe we’ll get them to think about it a little more.  They actually go through and specify how much it should cost for a service aftermarket person to access from a manufacturers website.  They’ve really gotten good at it, you know X dollars per minute on line.  What we’re just going to bring to their attention is what’s going on right now, what dealers have to pay to do this kind of thing.  What kind of cost dealers, what kind of money dealers spend on special diagnostic tools to work with the OBD system.  What it costs for dealers to send those people for training, because we have to send those people to training.  So give them a flavor.  If they want parity.  They seem to suggest that they want parity, but at the same time they have no idea what it’s been costing dealers.”

Number of Individuals Involved in Advocacy: About 12.

Units in Organization Involved in Public Affairs/Policy: Actually three, but organized under a COO (which would normally be a General Counsel), who directs the legal, regulatory, and public office; and the Executive Director of the legislative affairs office.

Advocate’s Outstanding Skills/Assets: Very knowledgeable and well-spoken; he clearly understood what information I was seeking and basically delivered the entire interview with little probing from me.  He is an attorney.

Type of Membership (None, Institution, Individuals, Both): Both. Individual/Partnerships of franchised dealer-owners and institutions of manufacturer-franchised, new automobile retail dealerships.  

DG on unique NADA constituency: “We have the advantage, unlike some of the other folks including the manufacturers, of having business in every state and district, every town, in the nation.  Not too many trade associations have that advantage.  Not the parts manufacturers.  Not the vehicle manufacturers.  Some of these service associations have a lot of members, but to be honest with you they don’t have enough juice necessarily because we have almost 90% of the potential membership as members.  You’d be hard-pressed to find another, relatively small business, trade association—that is a trade association that predominantly represents small businesses—who have that percentage of penetration.  The service associations maybe have 10%.  Even the parts associations maybe have 30, 40%.  So we have any number of dealers that are well connected with congressman.  They run relatively small businesses, with maybe an average of 40 employees, but they are pretty big characters in many of their towns and in the districts.”

Membership Size/Age:  See www.nada.org. NADA employs 400 people.  Membership includes 19,400 dealer members with over 40,000 new vehicle dealerships.  NADA founded in 1917 in response to WWI era tax of 5% on factory price of vehicles.

Miscellaneous:  Very willing to share both narrow, technical regulatory information and broad, political strategies and perceptions of the process.

