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Basic Background: Chapter 11 of NAFTA governs how foreign investments—from individuals or corporations—are protected among the three signatory countries.  A signatory government (which represents the investing individual or corporation) may file a Chapter 11 claim against another signatory government country, and the matter is arbitrated by a 3-person panel, assigned on a case-by-case basis.  If the arbitration panel finds for the claimant-country, then the respondent-country pays whatever damages are cited in the decision.

Recently, Canada has filed several such claims against the US in response to state and local laws, such as the Methanex case (see Warren; incidentally, TH discussed this case as a prime example during the interview). The EPA and the State of California (as directed in the 1990 Clean Air Act) passed a regulation requiring the sale of MTBE (a fuel additive) in high-smog areas.  Methanex is a Canadian company that produces methanol, a fuel additive that competes strongly with MTBE.  Methanex is seeking $970 million in damages for having invested in the California fuel additive market.  However, California and several state/local government and environmental advocacy organizations claim that, but rather that the company is seeking to be exempt from the California’s anti-MTBE regulation.  If Methanex were to be exempt from the regulation according to NAFTA’s Chapter 11, then the company would essentially have a wholesale monopoly in California, which would be the largest market in the US.  

Thus, the opposition to the Methanex claim is not the price tag, but rather that California’s environmental regulation can be superseded by the Chapter 11 decision.  NATaT and other advocacy organizations argue that this could set a precedent that puts many (if not all) state and local laws and ordinances in jeopardy, so the loosely organized coalition has sought a legislative fix in HR 3009, the Fast Track Authority Act to prevent this from happening.

Prior Activity on the Issue: 

· TH said the issue was brought to his attention by the Georgetown Harrison Institute for Public Law roughly 3 years ago, but he chose not to address it because no member-townships raised the issue and because it was more or less a legal concern, and not a legislative issue (at that time)

· Has generally followed progress of NAFTA Ch. 11 litigation as part of NATaT’s broader concern over property-takings issues, but did not become actively involved until Senator Kerry committed (to another advoccy organization) to introducing an amendment.

Advocacy Activities Undertaken: 

· Worked with informal coalition to convince Senator Kerry (MA) to introduce an amendment

· Follows several ‘international property takings’ lawsuits filed by foreign corporations under Chapter 11 of NAFTA to exempt them from state and local health/safety, zoning, environmental, etc. laws passed in the US (see also Warren, “NAFTA’s Investment Chapter)

· Provides technical assistance (but not legal assistance, amicus briefs, etc.) to member-townships involved in NAFTA Ch. 11 cases; assistance primarily with creating a legislative lobbying strategy and with explaining trade and federal laws/regulations

Future Advocacy Activities Planned: 

· TH anticipated that legislative activity would lie dormant if the Fast Track Authority bill passes and is signed by the president, which is as of now uncertain

· Follow active and future NAFTA Ch. 11 cases that may set precedents that would be relevant to state/local zoning, environmental, public health and safety powers

Key Congressional Contacts/Champions: 

· Senator John Kerry, who introduced an amendment supporting NATAT and others’ policy position

· Mostly pro-environment Democrat Senators

Targets of Direct Lobbying: Senator Kerry and pro-environment Democrat Senators (no specifics given because other groups in their loose coalition targeted their friends among these Senators, whereas TH targeted only Kerry’s staff)

Targets of Grassroots Lobbying: none.  TH indicated that the issue was not big enough and too technical to generate grassroots support.

Coalition Partners (Names/participants): TH indicated an ad hoc, informal coalition that kept in contact via an email list-serve and met relatively regularly (every few weeks) to discuss this and other current trade and property-takings issues at the federal level.  Generally the coalition consisted of state and local government associations, environmental groups, unions, universities, and think tanks (TH did not elaborate when probed, but said to contact Glenn Sugameli at Earthjustice who would likely know more).  TH specifically mentioned:

· Earthjustice

· AFL-CIO

· The State Attorneys General professional association (name?)

· Georgetown University Law School 

Other Participants in the Issue Debate: 

· Other than the opponents in the Senate, TH said there was no active opposition to their legislative proposal, just lack of attention to it and complacency of those in government who would otherwise support it.  

· The Bush Administration (US Trade Representative and the White House) want “fast track authority,” and are generally opposed to any legislative attempt to minimize their authority

· As far as litigation, eleven Canadian corporations have filed chapter 11 claims against the US government.

Ubiquitous Arguments and Evidence: 

· Chapter 11 threatens state and local governments in the US.” TH said that foreign (mostly Canadian) corporations use chapter 11 claims to get around local environmental, public health and safety, and zoning laws.  Because in the US these “core governmental functions” are traditionally the jurisdiction of states, counties, municipalities, etc., state and local governments consider these claims to be a direct threat to their authority.

Secondary Arguments and Evidence: 

· TH said they also argue that it leaves foreign investors largely unprotected.:The relatively undefined chapter 11 standards provide a disincentive to foreign investors, whose property is subject to ‘expropriation’ by foreign government if arbitration panel decides in favor of the national government filing the claim.  TH stressed that this argument applies equally to US, Canadian, or Mexican investors, thus hoping to convince Canada that chapter 11 claims geared toward getting around state/local laws may have the unintended consequence of violating the ‘free-trade’ spirit of NAFTA. 

· They back these arguments up with a due process claim.  NAFTA Chapter 11 property-takings claims are based on legal property-rights theories that are different from traditional US case and common law. 

Targeted Arguments, Targets, and Evidence: because the lobbying targets were only US Senators during the Fast Track Authority debate, no arguments were specifically targeted to any group because it was assumed that Senators and/or their staff were familiar with the context of NAFTA.

Nature of the Opposition: 

· Senator Max Baucus (D-MT): Chairman of Finance Committee and lead Senate sponsor of HR 3009, the Fast Track Authority bill

· Mostly strong ‘free-trade’ advocates, both Democrats and Republicans in the Senate

· Other Senators who may otherwise have supported the amendment, but were “reluctant” to interrupt progress of the bill

Also, TH said “the unkown element is also a big problem.”  These issues are largely untested legally; the only evidence in support of their claims is that from legal scholars and from those involved in active chapter 11 lawsuits.

Ubiquitous Arguments and Evidence of the Opposition: 

· “Baucus just wants a clean bill.” TH elaborated that Senator Baucus only opposition was that he did not want to complicate the Fast Track Authority debate with details about chapter 11. 

Secondary Arguments and Evidence of the Opposition: none mentioned

Targeted Arguments, Targets, and Evidence of the Opposition: none mentioned

Described as a Partisan Issue: The issue was not described as partisan as it was pro-trade Republicans and Democrats vs. pro-environment Democrats and anti-trade Republicans.

Venues of Activity:

· Senate floor (Kerry proposed amendment)

· The various 3-member arbitration panel’s appointed to arbitrate any chapter 11 claim against the US (panels are appointed on a case-by-case basis)

Action Pending or Taken by Relevant Decision Makers: 

· No legislative activity expected in the 107th: the amendment was tabled on May 21 by vote of 55-41 (see vote #121 for HR 3009 in the Senate)

· Several chapter 11 claims are pending arbitration

Policy Objectives and Support for/Opposition to the Status Quo: NATaT’s policy objective is to prevent a NAFTA precedent from being set that may capture member-township’s police powers over property-takings, environmental regulations, and health and safety standards.  To do so would be to preserve the US status quo of the legal definition of property, but to preemptively “change” what Canada presumes the NAFTA status quo definition of property to be.

Advocate’s Experience: Tenure in Current Job/Previous Experience:

· Executive Director of NATAT since 1995; started at NATAT 1991 as director of federal affairs

· Worked various government relations jobs since 1983 (was not specific when probed, but never worked for an MC or for any agency)

Reliance on Research: In-house/External: primarily relied on legal analysis from Georgetown Law School

Number of Individuals Involved in Advocacy: 2

Units in Organization Involved in Public Affairs/Policy: 2

· NATaT is a 501c(4) advocacy organization

· National Center for Small Communities is NATAT’s sister organization that operates out of the same office and is likewise directed by TH; this organization is a 501c(3) that provides technical business and government affairs assistance to member-townships

Advocate’s Outstanding Skills/Assets:

Earned a Masters of Public Policy from University of Texas at Austin

Type of Membership (None, Institution, Individuals, Both): institutional—towns and townships are members, not township executives.

Membership Size: Of the 16,000 townships (as defined by the US Census Bureau, which includes both ‘towns’ and ‘townships’), 11,000 towns/townships belong to NATAT

Organizational Age: created 1976 (26 years)

Miscellaneous:

Other possible contacts:

· Glenn Sugameli at Earthjustice (202-667-4500; gsugameli@earthjustice.org; www.earthjustice.org)

· Bill Waren, Fellow at Harrison Institute for Public Law, Georgetown University Law School (202-662-9609; wtw2@law.georgetown.edu)

For better background and for more details, cases, and other information, see conference paper by Warren, “NAFTA’s Investment Chapter: A Pandora’s Box of Property Rights?” in hard file.

