Senate Finance Committee Advocate Summary

Issue: NAFTA Foreign Investment Reform

Advocate #: 100-03

Interviewee: Ted Posner (TP), Majority Trade Counsel (reports to Chairman Baucus)

Organization: Senate Committee on Finance 

Date of Interview: June 26, 2002

Basic Background: Senate Finance Committee Chairman Baucus biggest priority for this Congress was to pass the Fast Track Authority legislation. The committee’s trade bill included “instructions to [NAFTA] negotiators to seek” certain measures in negotiations through 2007, such as:

· An “appellate mechanism” for ad hoc panel decisions

· expropriation language similar to American property law

· open panel proceedings to the public

· a limit on frivolous suits that fail to state an accepted legal claim (“frivoulous claims mechanism”)

These items, however, are not statutory demands, but rather Congress’ guidelines to negotiators.  Senator Kerrey’s amendment sought to make them statutory and added:

· a “safe harbor” provision for cases where local environmental laws were in question; and,

· a “screening mechanism” that required a company get permission from their home government before seeking a Chapter 11 claim in a foreign country.

The NAFTA Chapter 11 issue, however, was not the most pressing issue because, as TP said, “Chairman Baucus struck what he thought was a reasonable deal that could be acceptable to the Trade Representative…”

Prior Activity on the Issue: 

· Hosted hearings 

· Negotiated with White House and Trade Representative

· Held markup session

Advocacy Activities Undertaken: 

· Baucus and staff met with all interested groups

· Negotiated with Finance Committee members

Future Advocacy Activities Planned: none, bill passed Senate without Kerrey Amendment.

Key Congressional Contacts/Champions: Baucus, Kerrey

Targets of Direct Lobbying: none on this issue

Targets of Grassroots Lobbying: none on this issue

Coalition Partners (Names/participants): none

Other Participants in the Issue Debate: 

· Sen. Kerry (MA) introduced amendment restricting trade negotiators on Ch. 11 language

· Environmental groups (not specific when probed)

· International Non-governmental Groups (NGOs not specified)

· US Council for International Business (www.uscib.org)

· National Association of Manufacturers

· Emergency Committee for the Advancement of Trade (ECAT)

· Public Citizen: efforts against WTO spearheaded by Segundo Mercado-Lorens, who is loosely affiliated with Ralph Nader

· Georgetown University Law Center

· National Association of Attorneys General (passed a resolution against Chapter 11)

· National Council of State Legislatures

· Several companies and local governments involved in Chapter 11 cases

Ubiquitous Arguments and Evidence:

· “Business is mostly concerned about their property rights abroad.  Investment agreements in the US tend to be redundant with American law.  But, that’s not the case when a US company invests in a foreign country.  Due process is not guaranteed in other countries, but when foreign companies invest in the US they are guaranteed due process.”  

Secondary Arguments and Evidence:

· “Many businesses see these cases as venue shopping, a way to circumvent state courts.” 

Targeted Arguments, Targets, and Evidence:  none mentioned

Nature of the Opposition: TP said there was an informal coalition of environmental groups, consumer protection groups, and NGOs that have consistently opposed reducing trade restrictions because of a concern over globalization.  While this issue is not necessarily a major priority for these groups as it is for state and local governments, the anti-globalization groups have raised awareness of the environmental issues in the Chapter 11 disputes.

Ubiquitous Arguments and Evidence of the Opposition:

· TP said that state and local government organizations are “just worried about losing turf.”  But, he did say Baucus expressed his concern about how Chapter 11 threatened US property takings laws.  But, the committee found that takings law was too ambiguous to be dealt with in the legislation.

· Environmental groups and NGOs claim that “most environmental laws are local, and Chapter 11 is a way to get around them.”

Secondary Arguments and Evidence of the Opposition: none mentioned

Targeted Arguments, Targets, and Evidence of the Opposition: none mentioned

Described as a Partisan Issue: No

Venues of Activity:

· Senate Finance Committee

· Senate Floor

Action Pending or Taken by Relevant Decision Makers: none

Policy Objectives and Support for/Opposition to the Status Quo: Senator Baucus strongly supported the negotiated “fast track” bill, and opposed anything not specifically included in the agreement.

Advocate’s Experience: Tenure in Current Job/Previous Experience: TP is an attorney, and he said he’s had various jobs in Wahsington for about 15 years, but didn’t elaborate.

Reliance on Research: In-house/External: TP said the committee relies on evidence gathered in hearings.

Number of Individuals Involved in Advocacy: did not know

Units in Organization Involved in Public Affairs/Policy: 1

Advocate’s Outstanding Skills/Assets: expertise and position with Finance Committee Chairman

Type of Membership (None, Institution, Individuals, Both): none

Membership Size: N/A

Organizational Age: N/A

Miscellaneous: TP was very helpful on the details and very accessible.

