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Thank you for the opportunity to be here today.


I am Calman Cohen, President of the Emergency Committee for American Trade – ECAT – an association of the chief executives of leading U.S. business enterprises with global operations.  ECAT was founded more than three decades ago to promote economic growth through expansionary trade and investment policies.  Today, ECAT’s members represent all principal sectors of the U.S. economy – agriculture, financial, high technology, manufacturing, merchandising, processing, publishing and services. The combined exports of ECAT companies run into the tens of billions of dollars.  The jobs they provide for American men and women – including the jobs accounted for by suppliers, dealers, and subcontractors – are located in every state and cover skills of all levels.  Their collective annual worldwide sales exceed $1.5 trillion, and they employ approximately four million persons. 

I am here today to address one of ECAT’s top priorities:  the trade and investment negotiations to create the Free Trade Area of the Americas (FTAA) among the 34 democracies in the Western Hemisphere.


ECAT companies are strong supporters of negotiations to eliminate tariffs, remove non-tariff barriers and promote trade liberalization and investment worldwide and, in particular, throughout the Western Hemisphere. As detailed below, successful negotiations with our Western Hemisphere trade and investment partners will promote economic growth and food security at home and abroad and will have a positive impact on overall U.S. political and security interests in the region. ECAT strongly supports, therefore, the timely completion of comprehensive trade- and investment-liberalizing negotiations to create the FTAA.  Indeed, we believe that the United States, now armed with Trade Promotion Authority, should act as a catalyst to move these negotiations forward swiftly to achieve a commercially-meaningful agreement that will not only advance our interests in the Western Hemisphere, but also can serve as a model to stimulate broader liberalization worldwide.

KEY OBJECTIVES AND BENEFITS OF A COMMERCIALLY-MEANINGFUL FTAA AGREEMENT 


On August 6, 2002, the President signed into law the Trade Act of 2002, enacting thereby the Bipartisan Trade Promotion Authority Act (TPA Act).  The TPA Act includes detailed negotiating objectives for U.S. trade and investment negotiations on a wide-ranging number of issues to guide U.S. negotiators in global, regional and bilateral negotiations.  ECAT and its member companies worked vigorously in support of the development and passage of this legislation.  The Act’s objectives will help guide the Administration in its negotiation of an FTAA, but must be applied appropriately in the context of these negotiations. 

Guided by these objectives, we support our negotiators’ efforts to achieve a commercially-meaningful FTAA agreement that liberalizes trade and investment, protects intellectual property rights and dismantles barriers to trade in goods and services, including throughout the food system, and to e-commerce, information technology, and the copyright-based industry sectors.  As detailed below, such a commercially-meaningful agreement will provide significant economic benefits for producers and consumers in the United States and the other FTAA countries.

Investment

I would like to begin today by discussing the issue of investment.  Too often in our public debate on trade, we focus on exports, but ignore the valuable contributions of international investment (both outbound and inbound), as well as imports, to the U.S. economy, our companies and our workers.  

Due to increasing global economic integration, the livelihood of more workers in more companies around the globe depends on cross-border investment than ever before.  Over the last quarter-century, expanding foreign direct investment has become an increasingly significant catalyst of global economic integration and new economic growth and opportunity.  According to the most recent statistics compiled by the United Nations Conference on Trade and Investment (UNCTAD), global foreign direct investment rose phenomenally in the last three decades, from $14 billion to $2.4 trillion between 1970 and 2000. 
Foreign investment, both inward and outward, is extremely important to the American economy and standard of living.  The United States is both the largest destination for and source of foreign direct investment.  Foreign investment in the United States is a major source of U.S. economic growth, promoting U.S. employment, productivity and exports.  As well, a significant portion of profits from inbound investment is typically reinvested in the United States.

ECAT’s Mainstay study, Global Investments, American Returns (GIAR) (1998), and its 1999 Update, documented the critical importance of U.S. investment abroad for the United States, its companies and its workers and made the following key findings:

· American companies with global operations make substantial contributions to the U.S. standard of living that in many cases are greater than those of purely domestic firms.  For the last 20 years, American companies with global operations have accounted for over half of U.S. research and development, capital investments, and exports and, thereby, have helped boost overall U.S. productivity. 

· U.S. foreign direct investment complements economic activity here at home, thereby increasing the U.S. standard of living.  The foreign affiliates of U.S. companies generate purchases from U.S. suppliers, research and development here at home, and trade.  Given that the U.S. and foreign activities of American companies with global operations tend to complement one another, the ability of these companies to raise the U.S. standard of living depends on their ability to invest abroad.  Restrictions on foreign investment, which prevent U.S. companies with global operations from expanding abroad, generally reduce U.S. parent activity and, thus, lower the U.S. standard of living.

· American companies with global operations depend upon American suppliers and their American workers.  For the last two decades, the U.S. parents of American companies with global operations consistently have purchased more than 90 percent of their supplies (or intermediate inputs) from U.S.-based, not foreign, suppliers. 

In addition, the GIAR study and 1999 Update also documented that American firms with global operations pay higher wages than purely domestic firms.  For non-production or white-collar workers the wage difference is nearly 10 percent, and for production or blue-collar workers it is even higher.  In short, U.S. investment abroad spurs U.S. productivity by promoting research and development, investment in physical capital, and new technology.  The payoff is in higher-paying jobs and a higher standard of living in the United States. 


According to the U.S. Bureau of Economic Analysis (BEA), however, U.S. investment abroad has been growing more slowly recently (7 percent in 2001, down from 10 percent in 2000 – the smallest increase since 1997), reflecting a slowing of economic growth in the United States and in certain countries (principally in Europe and Asia) and a concomitant decline in merger and acquisition activity.  Similarly, foreign investment in the United States slowed significantly in 2001 (from growth of 23 percent and 27 percent, respectively, in 1999 and 2000 to 9 percent in 2001).

To jumpstart economic growth, it is important to spur increased investment.  The FTAA presents the United States with a very promising opportunity to promote such investment, particularly through the inclusion of strong investment protections in the final agreement.

U.S. investments in and from the Western Hemisphere are significant, but with the exception of the NAFTA countries, have not varied much over recent years.  For example, according to the BEA, U.S. capital outflows to the Western Hemisphere have grown 44 percent from $23.8 billion in 1994 to $42.4 billion in 2000,
 with the growth in investments in Canada and Mexico accounting for 74 percent of that increase (or $13.8 billion).  On a historical cost basis, U.S. investment in the Western Hemisphere excluding Canada and Mexico equaled 15.7 percent (or $217.4 billion) of total U.S. investment abroad in 2001.  With Canada and Mexico included, U.S. investment in the Western Hemisphere almost doubled to nearly 30 percent of total U.S. investment abroad on a historical-cost basis in 2001 ($408.6 billion).

A strong investment chapter in the FTAA could help spur greater investment throughout the Western Hemisphere in a manner that stimulates economic growth and development.  Currently, the United States has Bilateral Investment Treaties (BITs) in force with only three of the top 10 Western Hemisphere recipient countries of foreign investment (excluding Canada).   Just as the investment rules included in Chapter 11 of the North American Free Trade Agreement (NAFTA) helped promote the significant growth in investment among the United States, Canada and Mexico, strong investment rules in the FTAA would help improve the investment climate in many of the FTAA negotiating countries in a manner that could attract new investment.

Despite some of the controversy that has arisen on the topic of investment in recent years, both the developed and developing world have increasingly recognized in recent years the importance of private international capital flows, and foreign direct investment in particular, as well as the need to establish the right investment climate through strong protections. In its 2001 report on FDI in Least Developed Countries at a Glance, UNCTAD emphasized that increased foreign direct investment is of “particular importance” to achieve sustainable, poverty-reducing growth and development in the poorest countries. More recently, the March 2002 Monterrey Consensus, reached at the United Nations’ International Conference on Financing for Development, emphasized that countries need to attract investment inflows through the development of a “transparent, stable and predictable investment climate, with proper contract enforcement and respect for property rights” and of “economic policy and regulatory frameworks for promoting and protecting investments.”   Strong investor protections in developing countries are also critical to foster the rule of law, to reduce corruption and build institutions, to promote respect for and the protection of private property and contract rights, and to create a regulatory environment hospitable to capital formation in general and international investment in particular.  Without these protections, foreign investment will simply not flow to the countries that need it most. 
For these reasons, ECAT, like the U.S. Congress, supports the development of a strong investment chapter as part of the FTAA that incorporates all of the fundamental investment protections included in U.S. BITS and NAFTA Chapter 11 and the innovations sought in the Bipartisan TPA Act of 2002.  I have appended to my statement detailed commentary on the specific guarantees that should be included in an FTAA investment chapter, including those provisions discussed in the TPA Act, which briefly are as follows: 

· NO DISCRIMINATION:  foreign investors should be accorded the better of national treatment or most-favored nation treatment with respect to the establishment of investments and ongoing operation.  

· TREATMENT IN ACCORDANCE WITH INTERNATIONAL LAW, including fair and equitable treatment consistent with U.S. legal principles and practice and full protection and security.  
· PROMPT COMPENSATION FOR EXPROPRIATION, consistent with U.S. legal principles and practice, including compensation for both physical and regulatory takings. 
· PROTECTION FOR THE MOVEMENT OF CAPITAL, including the repatriation of profits. 
· NO PERFORMANCE REQUIREMENTS, such as requirements that investors source inputs locally, export finished products or transfer technology. 

· RESOLUTION OF DISPUTES between investors and governments before objective, impartial arbitral panels, including the key innovations sought in the TPA Act, including mechanisms to eliminate frivolous claims, ensure transparency (except with respect to business confidential information), and provide an appellate or review mechanism.  

I am happy to discuss any of these issues in more detail.

Tariff and Non-Tariff Barriers

Also of great importance to ECAT member companies are the negotiations to reduce and eliminate tariffs and non-tariff barriers to trade in goods in the Western Hemisphere.  As with most of the rest of the world, average tariffs in the United States are relatively low compared to those of our Western Hemisphere trading partners.  In its 2001 report on Market Access: Unfinished Business, the WTO documented that even after the Uruguay Round commitments are fully implemented, Latin America would have the highest bound duty rates in the world – averaging 35 percent.  Bound tariffs are obviously relevant from a negotiating standpoint since they represent the level to which countries can raise their tariffs under trade agreements and the WTO and represent the starting point for many negotiations.  Even on an applied basis, U.S. average import tariffs are less than 2 percent, while applied tariffs in the primary markets of Central and South America equal approximately 14 percent, and in many cases are much higher. 

Non-tariff barriers also remain a significant hindrance to U.S. exporters in the region.  Such barriers take many forms – from convoluted, duplicative and archaic customs procedures, commercially-chilling customs valuation rules and excessive user fees, licenses, labeling and certification requirements to non-transparent rulemaking.


Given these barriers, it is not surprising that U.S. exports and imports within the Western Hemisphere (except for Canada and Mexico with whom we already have a free trade agreement) are relatively limited.  In 2001, total trade between the United States and other Western Hemisphere countries (excluding Canada and Mexico) equaled $122 billion, or 6.5 percent of total U.S. trade with the world.  Notably, U.S. trade with Canada and Mexico equaled $613 billion or almost 33 percent of total U.S. trade with the world during the same period. 

ECAT strongly supports efforts to eliminate tariffs and non-tariff barriers in the Western Hemisphere.  ECAT believes that it would be most advantageous to reduce tariffs to zero as quickly as possible for major U.S. export products, such as information technology and audio-visual products, as well as key import sectors that are important to consumers, such as toys and textiles and apparel, taking into account the need for some adjustment periods in certain industries.

Tariffs distort efficient trade flows to the detriment of both the exporting and importing countries.  The elimination of tariffs and non-tariff barriers will have significant economic benefits for U.S. producers and consumers.  It will help spur U.S. exports and increase efficiency and rationality in the global marketplace.  The elimination of tariffs and non-tariff barriers can represent a powerful force in the spurring of economic growth in the United States and the rest of the projected FTAA, as the elimination of tariffs under the 1997 WTO Information Technology Agreement (ITA) did for industries producing and consuming information technology products.


In addition, negotiators should seek to improve the operation of trade remedy laws within the hemisphere, particularly in light of the new dynamics that would be created by an FTAA.  Antidumping rules, in particular, largely grew out of the need to prevent trading abuses that arise from protected “sanctuary” markets, where companies are able to rely on higher home market profits (since they face little competition) to fund their price-cutting in foreign markets.  If the FTAA does not address this issue, there is a risk of an increase in antidumping actions to compensate for increased market opening caused by the FTAA's elimination of market barriers. The United States, Canada and Mexico created the option of a separate dispute settlement system (so-called Chapter 19) to review antidumping and countervailing duty decisions in place of local courts when they eliminated barriers as part of the NAFTA.  This and other options that address this changed dynamic must be seriously considered in order to promote the overall goals of the FTAA. With respect to all of the trade remedy laws, ECAT member companies support improvements in these disciplines to ensure greater transparency and fairness in the operation of these rules throughout the hemisphere and to promote a balanced approach that respects the interests of both petitioning industries and other industries and consumers.

Services


ECAT also strongly supports significant liberalization throughout the services sector based on a negative list approach, where only limited exceptions are permitted.  As in trade in goods, substantial barriers remain in the services sector, particularly throughout the Western Hemisphere.  As noted in the WTO’s 2001 study, Market Access: Unfinished Business, many WTO members made “minimal commitments and even the most comprehensive schedules contain a large number of restrictive limitations” under the General Agreement on Trade in Services (GATS).  Indeed, of the 160 sub-sectors that define the GATS, 11 Western Hemisphere countries made commitments in fewer than 20 sub-sectors and another 17 made commitments in 21-to-60 sub-sectors.  Of the 34 Western Hemisphere nations, only the United States, Canada, Mexico, and Panama made commitments in more than 61 sub-sectors.  As well, many countries have made commitments that are, in fact, more restrictive than current practice.  As a result, countries can, in some cases, force divestiture of a foreign services company – whose activities had previously been approved by the government – where the GATS commitment is more restrictive.  In addition, even if full ownership and national treatment are guaranteed, market access can be severely limited by rigid regulatory systems that are non-transparent and that prevent companies from promoting their competitive advantages (e.g., creative new products, new marketing and distribution strategies and competitive pricing).

 
The FTAA represents a powerful opportunity to spur greater services liberalization both to promote growth throughout the Western Hemisphere and to stimulate greater liberalization as part of the WTO negotiations.   ECAT strongly supports, therefore, negotiations to achieve the maximum liberalization possible across all service sectors, with the minimum of restrictions, in order to secure broader, more meaningful market-access commitments.  In particular, ECAT supports commitments in the FTAA to:

· Ensure rights of establishment and ownership for U.S. entities operating abroad through wholly-owned entities or other business structures, allowing investors to determine the most appropriate form of corporate structure;

· Secure non-discrimination, national treatment and most-favored-nation treatment for U.S. companies operating abroad to ensure that foreign investors have the same market access as domestic companies;

· Ensure that the rights of U.S. companies that have already been acquired are guaranteed going forward; 

· Eliminate unnecessary restrictions on cross-border transactions;

· Promote pro-competitive, regulatory reform through the promulgation of adequate, consistent rules and the establishment of transparent, impartial regulatory administration to ensure that regulatory regimes do not undermine market access and national treatment commitments;

· Remove obstacles to the free movement of people by allowing business personnel easy access to visas; and

· Secure comprehensive market-access commitments in all sectors and sub-sectors through a negative-list approach.

Dismantling services barriers will have enormous benefits for the U.S. economy, stimulating growth in one of our most vibrant sectors and enhancing U.S. competitiveness and opportunities for U.S. companies and their workers.

Agriculture Market Access/Food Chain Proposal

As part of the elimination of tariffs and tariff barriers, ECAT believes it is critical to seek the removal of tariff and non-tariff barriers to food trade, at all levels from production to distribution – ECAT’s so-called “Food Chain” proposal.   Population increases, rising standards of living, and growing urbanization around the world are producing dramatic increases in the demand for food.  This rising demand for food presents tremendous global market opportunities in the broad array of sectors involved in producing and handling food on its journey from the farm to the table.  In addition to farmers, seed companies, agro-chemical firms, grain handlers and processors, manufacturers of farm machinery, food manufacturers, retailers, financial services companies, insurers, and transportation firms benefit directly from a global increase in food demand.  Indirectly, all businesses gain because meeting food demand at lower costs allows a greater amount of discretionary income to be spent on other goods and services.

Currently, however, large segments of this market are closed due to excessively high tariff, non-tariff and other barriers.  Trade barriers represent on average 40 percent of the value of agricultural products versus four percent for industrial goods.  As a result, trade is much more heavily weighted to industrial goods than agricultural products, with countries typically importing twice as many industrial goods as foodstuffs.  The meaningful liberalization of trade across the food chain must include the following:

· Elimination of tariffs and tariff-rate quotas;

· Elimination of non-tariff barriers, such as restrictive customs valuation procedures, unscientific sanitary and phytosanitary measures, burdensome and unnecessary labeling requirements and investment barriers; 

· Establishment of effective disciplines on state-trading entities (STEs) and the elimination of their monopoly control; and

· Elimination of export subsidies and distortive domestic support.  In the context of this regional negotiation (as opposed to the WTO agriculture negotiations), it will be important to try to shift trade-distorting domestic support programs to decoupled payments that would fall within the “green box” established in the Uruguay Round Agreement on Agriculture or, at a minimum, agree to a standstill arrangement.

The benefits of expanding market access through all parts of the food system are significant.  Open and competitive food markets will more efficiently and effectively allocate needed foodstuffs at low prices, enhancing food security throughout the Western Hemisphere. As well, dismantling barriers will promote the more rationale utilization of natural resources, such that farm production will increasingly occur in areas most suited for agriculture rather than areas with marginal or fragile land and water resources.  

E-Commerce/Information Technology 

ECAT also strongly supports efforts to ensure that trade and investment rules promote and do not inhibit the growth of electronic commerce (e-commerce) and information technology products and services.  E-commerce is an increasingly important venue for international trade that is now used in all sectors of the economy and will become increasingly important in the first decade of the millennium.  Industry analysts estimate that e-commerce will generate more than $3 trillion in sales by 2003 and that in the next five years nearly half of the U.S. workforce will be employed by industries that sell their products online.

 In addressing these issues in the FTAA negotiations, a few key principles should guide negotiators.  First, in general, e-commerce should be treated as subject to the other obligations, rules, disciplines, and commitments (such as those on market access, services, and intellectual property).  Second, products delivered electronically should receive no less favorable treatment than products delivered in physical form.  Third, governments should refrain from imposing trade and other barriers that unnecessarily impede e-commerce.  Fourth, negotiators should continue to develop strong intellectual property protection rules.

With respect to market access in goods, it is critical that efforts be made to eliminate tariffs on information technology goods. The final FTAA agreement should incorporate commitments to eliminate tariffs intra-hemispherically for the products covered by the WTO’s Information Technology Agreement and for other information technology goods not covered by the agreement.  Elimination of tariffs on information technology products should be front-loaded and not subject to any significant phase-outs.  

In addition, ECAT supports efforts to ensure appropriate customs valuation rules are applied to all digital products, including software and entertainment.  This includes, in particular, commitments consistent with the WTO guidelines that value products on the basis of the value of the medium on which the products are carried.  

In the information technology service sector, in particular, continued efforts must be made to achieve full market access and national treatment commitments for all services related to information technology, including consulting, software-related services, data-processing services, database services, information technology outsourcing, web hosting, application hosting, information technology security services, computer maintenance and repair, customer support, information technology training, and other related services.  It is critical, as well, that liberalization be taken at the highest level with respect to issues of cross-border trade, consumption abroad and physical presence, rather than at the sub-sectoral level.  It is also important to seek greater liberalization of basic and value-added telecommunications services on a technology-neutral basis, as well as in sectors critical to initiating and completing an e-commerce transaction, such as advertising and distribution services, including distribution of content.  In addition, negotiations should ensure that broadly-defined market access commitments apply to services and software made available over the Internet and to other evolving information technology services, which evolve too rapidly to keep pace with trade designations. 

As discussed below as well, stronger protections for intellectual property rights, including the protection of products online, are also critical to promote the development of e-commerce and information technology products.

Intellectual Property Rights


The protection of intellectual property rights is also an area of significant concern to ECAT member companies.  This is particularly true given existing intellectual property problems in many of these countries.  Indeed, the United States Trade Representative identified 14 of the other 33 FTAA negotiating countries in 2002 as part of its Special 301 report.  One country (Paraguay) was listed as a priority foreign country; four of the countries (Argentina, Brazil, Colombia and Dominican Republic) were listed on the priority watch list and nine additional countries (Bahamas, Bolivia, Canada, Chile, Costa Rica, Guatemala, Jamaica, Peru, and Venezuela) were identified on the watch list.


Losses suffered by U.S. firms as a result of inadequate protection of intellectual property rights span many sectors – from publishing to information technology to pharmaceuticals and chemicals to entertainment.  While these losses are extremely difficult to quantify, estimates put the losses to U.S. companies from inadequate protections in Argentina and Brazil alone at over $1.7 billion annually.


Strengthening protections for intellectual property is critical to promote innovation and new research in the information technology, pharmaceutical and chemical sectors, to name just a few, and to stimulate a rich and diverse marketplace for the development and publishing of business information and literary, musical and other artistic and creative works.  Strong protections for intellectual property rights also enhance efficiency and the distribution of the resulting products – whether they are textbooks for children or innovative pharmaceuticals to those that are ill.  

The lack of adequate protection of intellectual property rights in many of the countries of the Western Hemisphere in many different sectors is very troubling and represents a significant barrier to research and development in the United States and greater trade and investment in the region.  ECAT member companies, therefore, support the negotiation of a strong and enforceable chapter on intellectual property rights (including with respect to online intellectual property rights) as part of the FTAA negotiations that builds upon and strengthens the protections and enforcement tools provided in the WTO’s Trade Related Aspects of Intellectual Property Rights (TRIPS) agreement and the NAFTA.  In particular, ECAT member companies seek intellectual property protections “similar to that found in United States law,” as Congress clearly directed in the negotiating objectives on intellectual property in the TPA Act.  This includes:

· the innovations that were recently included as commitments in the U.S.-Jordan Free Trade Agreement, e.g., adherence to the provisions of the WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty, restoration of patent life for delays in marketing approval, the protection of undisclosed test or other data, and stronger guarantees on enforcement, including restrictions on the approval or use of copies of patented products during the patent term; and 

· ones that are currently under discussion in bilateral free trade area negotiations with respect to copyright term extension, limitations on liability for ISPs consistent with the Digital Millennium Copyright Act, and protection against circumvention of technological protection measures.   

Government Procurement and Anti-Corruption


The lack of open and non-discriminatory processes and procedures in the government procurement sector worldwide, including the Western Hemisphere, represents a significant impediment to many U.S. companies who would be able to win contracts if awarded in an open, fair and impartial manner.  As well, corruption constitutes its own barrier to trade and investment.  

ECAT member companies, therefore, support negotiators’ efforts to include commitments in the FTAA consistent with the WTO’s Agreement on Government Procurement, of which only the United States and Canada are members within the hemisphere, and the NAFTA.   In particular, it is important to incorporate commitments on non-discrimination and procedures for providing transparency of laws, regulations, procedures and practices.  Efforts should also be made to encourage adherence to the principles of and ratification of the Inter-American Convention against Corruption and the OECD Convention on Combating Bribery of Foreign Public Officials.

Such commitments will expand opportunities for U.S. companies and workers by reducing and eliminating barriers and corruption in this sector that prevent full access by competitive U.S. companies.

CONCLUSION


The negotiation of a commercially-meaningful FTAA agreement that protects and promotes investment, intellectual property rights and information technology, while eliminating tariffs and non-tariff barriers and liberalizing trade in services, will create significant new opportunities for U.S. companies, workers and their families.  It can serve to promote economic growth, a higher living standard and food security both here and throughout the Western Hemisphere.  ECAT supports the Administration’s efforts to advance these negotiations and looks forward to working with you at each stage in the process.

APPENDIX TO ECAT TESTIMONY ON FTAA NEGOTIATIONS:

Detailed Commentary on Investment Provisions to Be Sought in FTAA Investment Chapter 

The following protections and provisions should be guaranteed in the FTAA’s chapter on investment: 

· NO DISCRIMINATION:  foreign investors should be accorded the better of national treatment or most-favored nation treatment with respect to the establishment of investments and ongoing operation.  

· TREATMENT IN ACCORDANCE WITH INTERNATIONAL LAW, including fair and equitable treatment consistent with U.S. legal principles and practice and full protection and security.  In order to ensure that the “fair and equitable treatment” concept is interpreted consistently with U.S. legal principles and practice, as the TPA Act directs, it will be important to not narrow or modify the definition by linking it to such concepts as the “minimum standard of treatment of aliens.” “Fair and equitable treatment” represents a concept much closer to U.S. due process standards and Administrative Procedure Act prohibitions on arbitrary and capricious behavior than the overly narrow and archaic “minimum standard of treatment of aliens” standard that was enunciated in the July 31 NAFTA Chapter 11 Clarification.  Defining the standard as equivalent to the “minimum standard of treatment of aliens” will only harm U.S. investors abroad, since foreign investors already enjoy higher standards under the U.S. Constitution and U.S. law.
· PROMPT COMPENSATION FOR EXPROPRIATION, consistent with U.S. legal principles and practice.  The Fifth Amendment to the U.S. Constitution states that “nor shall private property be taken for public use, without just compensation.”  The Supreme Court has long recognized that this injunction applies to both physical (direct) and regulatory (indirect) takings.  Pennsylvania Coal Co. v. Mahon (1922).  It is widely recognized that Supreme Court standards on regulatory takings in particular are very complex.  Indeed, the Court has eschewed any set formula for determining what is a regulatory taking and has not created blanket exemptions for certain types of laws.  As stated by the Supreme Court in its most recent decision in Tahoe-Sierra Preservation Council (2002), “we have generally eschewed any set formula for determining how far is too far, choosing instead to engage in essentially ad hoc factual inquiries.”  See also Penn Central v. New York City (1978); Goldblatt v. Hempstead (1962).  Rather, the Court examines several different factors, including “[t]he economic impact of the regulation on the claimant,” and “the character of the governmental action” including “[t]he purposes served, as well as the effects produced.”  Penn Central; see also Tahoe-Sierra. U.S. negotiators should draw from this extensive jurisprudence in negotiating expropriation protections that provide appropriate coverage and do not create exemptions for particular types of laws.  Indeed, the U.S. Senate explicitly rejected the notion of exempting certain laws from the purview of investment protections when it defeated the Kerry Amendment on investment.  As well, negotiators should heed the Senate Finance Committee’s report accompanying the TPA Act that notes that these are fluid concepts and that “there is unlikely to be a perfect overlap” between U.S. legal principles and practice and international agreements.  Report 107-139 at 14.

· PROTECTION FOR THE MOVEMENT OF CAPITAL, including the repatriation of profits. 
· NO PERFORMANCE REQUIREMENTS, such as requirements that investors source inputs locally, export finished products or transfer technology.

· RESOLUTION OF DISPUTES between investors and governments before objective, impartial arbitral panels. To make the above protections and provisions meaningful, it is important to ensure that they will be enforced.  Unlike traditional trade disputes, investment issues typically affect only one or a limited number of investors and the issues that are raised are generally not subject to remedy by prospective relief.  As a result, limiting recourse to investment disputes to a government-to-government dispute resolution system would be ineffective and a misuse of scarce governmental resources.  Additionally, such government-to-government provisions have, in the past, unnecessarily politicized decisions and left many investors without any recourse.  Consequently, ECAT strongly supports the development of an investor-to-state arbitration mechanism to ensure enforcement of the substantive provisions.
The TPA Act similarly calls for such a mechanism and includes several important provisions directing negotiators to improve upon previous models for the resolution of investment disputes, including by ensuring the fullest possible measure of transparency (while ensuring the protection of business confidential information); improving procedures for the selection of arbitrators; improving public input in the formulation of government positions; and ensuring the expeditious disposition of claims.  We endorse these principles and support their adoption in a final agreement.  Transparency is particularly important to address the public’s interest in these matters.  With the exception of business confidential information, we do not believe there is any reason to restrict the public’s access to arbitration proceedings, submissions or decisions.  In addition, we support the following innovations advanced by the TPA negotiating objectives.
· Mechanisms to Eliminate Frivolous claims:  The TPA Act directs negotiators to eliminate frivolous claims and deter their filing.  It is very important that the Administration seek impartial and independent mechanisms in the FTAA that will allow arbitrators to eliminate expeditiously frivolous claims.  Such a mechanism should be modeled, as appropriate, on U.S. legal procedure, such as the U.S. Rules of Federal Procedure, under which all threshold objections to a claim, including jurisdictional issues, would be heard and decided promptly by the arbitrators to avoid the prospect of baseless claims lingering in the system.  Any determination adverse to an investor that terminates the case would be subject to the appellate or review mechanism. A determination that the case should go forward would not be reviewable, just as under U.S. law and practice.  Such a mechanism could incorporate elements of both a summary judgment motion and a motion to dismiss where the respondent could argue in a single proceeding that, taking all facts as alleged as true and construing them in the light most favorable to claimant, the complaint fails to state a claim upon which relief can be granted and that, as a matter of law, claimant is not entitled to recover damages.  The procedure could also consist of exchanges of written briefs and a hearing.  In order to ensure an expeditious disposition of such motions, negotiations should seek a time certain for the completion of this process, such as 90 days from the filing of the motion to dismiss.  On the other hand, a government-based filter mechanism, which has been suggested by some and explicitly rejected by the Senate in its defeat of the Kerry amendment, would not provide the type of independent review that U.S. citizens have come to expect; nor would such a government mechanism provide the necessary coherence or predictability that is important to deter the filing of frivolous claims in the future. 

· Appellate body or review mechanism:  The TPA Act also directs negotiators to seek an appellate body or review mechanism to ensure greater coherence in the resolution of investment disputes.  ECAT believes that such a mechanism should be sought as part of the FTAA.  We note that the TPA Act is silent, however, on whether every panel decision needs to be reviewable or just manifestly erroneous decisions (as specified in the House bill) or whether there should be a single appellate body that would be available across all agreements (as specified in the Senate bill) or a separate appellate body per agreement.  Obviously, there are many ways that an appellate body or review mechanism could be developed.  Given the imperative of concluding the FTAA negotiations swiftly and this new direction from Congress, we believe that the most promising possibility may be to require that arbitrations pursuant to the FTAA be done exclusively through the World Bank’s International Centre for Settlement of Investment Disputes (ICSID).  Article 52 of the Convention already provides a procedure to challenge aberrant awards that is consistent with the directions in the TPA Act.  The United States was one of the early and strong supporters of the ICSID Convention to which 134 states are now party.  (Obviously some of the FTAA countries would need to join ICSID to accomplish this objective.)  Use of this established mechanism would also permit the United States to gain greater experience with regard to a review mechanism to determine in the future whether a more extensive mechanism (i.e., every award may be subject to review) or separate entity is required.  

· No Greater Rights.  The TPA Act also directs negotiators to seek to ensure that foreign investors in the United States are not accorded greater substantive rights with respect to investment protections than United States investors in the United States.  As explained in the Conference Report accompanying the TPA Act, this language “expresses Congress' direction that the substantive investment protections (e.g., expropriation, fair and equitable treatment, and full protection and security) should be consistent with United States legal principles and practice and not provide greater rights to foreign investors in the United States.”  The TPA Act and the Conference Report are clear, however, that this concept only applies to substantive protections, and not to procedural issues such as access to dispute resolution.  Indeed, the Conference Report clarifies that “the ‘no greater rights’ direction does not, for instance, apply to such issues as the dismissal of frivolous claims, the exhaustion of remedies, access to appellate procedures, or other similar issues.”  We support U.S. efforts, therefore, to seek substantive protections in a manner consistent with U.S. legal principles and practice, as described above, while seeking dispute resolution provisions that are necessary.  

One important issue in this regard is whether negotiators should seek a judicial finality or exhaustion of remedies provision before an investor could seek access to dispute settlement.  As is clear from the Conference Report’s language on exhaustion, this notion was specifically rejected by Congress in its adoption of the “no greater rights” provision.  In fact, we believe that such a provision, however limited it might be, would unnecessarily inhibit U.S. investment and severely limit the ability of U.S. investors to seek appropriate remedies. Requiring U.S. investors to pursue remedies within a local court system will leave U.S. investors in many countries without a prompt or adequate remedy.  Indeed, that is precisely the reason that the United States has fought against this provision for 20 years in its BITS program.  U.S. investment abroad will be seriously inhibited if U.S. investors do not have the assurance that they can rely upon a prompt and objective dispute settlement system.  In short, such a requirement – even if only limited to cases involving judicial misconduct as some have sought – would have negative consequences for U.S. companies, workers and their families and the U.S. economy as a whole.







� 2001 data do not disclose Mexican investment data in order to protect company-specific data.
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