Draft, July 1, 2002


COMPARISON OF KEY PROVISIONS OF 

HOUSE AND SENATE-PASSED TRADE LEGISLATION
TRADE PROMOTION AUTHORITY

	
	H. Res. 450

Bipartisan Trade Promotion Authority Act

(Approved by the House on June 26, 2002

by a vote of 216-to-215)
	H.R. 3009

Trade Act of 2002, Division B

(Approved by the Senate on May 23, 2002

by a vote of 66-to-30)

	OVERALL NEGOTIATING OBJECTIVES
	(1) to obtain more open, equitable, and reciprocal market access; 

(2) to obtain the reduction or elimination of barriers and distortions that are directly related to trade and that decrease market opportunities for United States exports or otherwise distort United States trade;

(3) to further strengthen the system of international trading disciplines and procedures, including dispute settlement;

(4) to foster economic growth, raise living standards, and promote full employment in the United States and to enhance the global economy;

(5)  to ensure that trade and environmental policies are mutually supportive and to seek to protect and preserve the environment and enhance the international means of doing so, while optimizing the use of the world's resources;

(6) to promote respect for worker rights and the rights of children consistent with core labor standards of the International Labor Organization and an understanding of the relationship between trade and worker rights; and

(7) to seek provisions in trade agreements under which parties to those agreements strive to ensure that they do not weaken or reduce the protections afforded in domestic environmental and labor laws as an encouragement for trade.

No provision
	Same objectives 1-7.

Snowe (Committee) amendment:  

(8) to ensure that trade agreements afford small businesses equal access to international markets, equitable trade benefits, expanded export market opportunities, and provide for the reduction or elimination of trade barriers that disproportionately impact small business.

	PRINCIPAL NEGOTIATING OBJECTIVES


	(1) TRADE BARRIERS AND DISTORTIONS

 (2) TRADE IN SERVICES

 (3) FOREIGN INVESTMENT

 (4) INTELLECTUAL PROPERTY 

 (5) TRANSPARENCY

 (6) ANTI-CORRUPTION 

 (7) IMPROVEMENT OF THE WTO AND MULTILATERAL TRADE AGREEMENTS

 (8) REGULATORY PRACTICES

(9) ELECTRONIC COMMERCE

(10) RECIPROCAL TRADE IN AGRICULTURE

(11) LABOR AND THE ENVIRONMENT

No provision

 (12) DISPUTE SETTLEMENT AND ENFORCEMENT 

No provision.

(13) WTO EXTENDED NEGOTIATIONS (civil aircraft)

No provision

No provision

  
	(1) Same, with addition of Levin Amendment that specifically references the need to expand competitive market opportunities for exports of United States motor vehicles and vehicle parts.

(2) Same

(3) See differences below

(4) Same, with addition of Kennedy Amendment that adds the following as a principal negotiating objective: to respect the Declaration on the TRIPS Agreement and Public Health, adopted by the World Trade Organization at the Fourth Ministerial Conference at Doha, Qatar on November 14, 2001.

(5) Same

(6) Same

(7) Same

(8) Same

(9) Same

(10)  Same, with addition of the following: 

Conrad (Committee) Amendment to modify objective to seek to “eliminate all export subsidies on agricultural commodities while maintaining bona fide food aid and preserving United States agricultural market development and export credit programs that allow the United States to compete with other foreign export promotion efforts” 

Graham (Committee) Amendment to add negotiating objective: “(xvi) strive to complete a general multilateral round in the World Trade Organization by January 1, 2005, and seek the broadest market access possible in multilateral, regional, and bilateral negotiations, recognizing the effect that simultaneous sets of negotiations may have on United States import-sensitive commodities (including those subject to tariff-rate quotas).”

(11) Same

(12) HUMAN RIGHTS AND DEMOCRACY (see below)

(13) See differences below. 

(14) BORDER TAXES (see below)

(15) Same 

(16) TEXTILES (see below)

(17)  WORST FORMS OF CHILD LABOR (see below)

	PRESIDENTIAL PRIORITIES
	 (1) cooperation between the WTO and the ILO;

 (2) consultative mechanisms to strengthen the capacity of trading partners regarding core labor standards;

 (3) consultative mechanisms to strengthen the capacity of trading partners regarding protection of the environment and human health based on sound science;

    (4) c environmental reviews of future agreements;

    (5) labor reviews of future agreements (see below); 

    (6) take into account other legitimate United States domestic objectives including, but not limited to, the protection of legitimate health or safety, essential security, and consumer interests and the law and 

regulations related thereto;

    (7) Labor Secretary consultations with prospective trading partners and technical assistance;

    (8) report to Congress on exploitative child labor (see below);

    (9) trade remedy laws (see below) 

    (10) promote consideration of multilateral environmental agreements; 

    (11) report to the Committee on Ways and Means of the House of Representatives and the Committee on Finance of the Senate on the effectiveness of any penalty or remedy imposed by the United States in 

enforcing United States rights under the trade agreement; and

    (12) consultative mechanisms to examine the trade consequences of significant and unanticipated currency movements.
	 Same, except with respect to (5), (8), (9) (see below)


	FOREIGN INVESTMENT

  Expropriation

  Fair and Equitable 

  Treatment

  Investor-State Dispute   

  Settlement
	Includes principal negotiating objective to reduce or eliminate artificial or trade-distorting barriers to foreign investment by

· reducing or eliminating exceptions to national treatment;

· freeing transfer of funds relating to investments;

· reducing or eliminating performance requirements, forced technology transfers and other unreasonable barriers to the establishment and operation of investments;

· seeking to establish standards for expropriation and compensation for expropriation consistent with U.S. legal principles and practice; 

· no provision;

· providing meaningful procedures for resolving investment disputes

· seeking to improve investor-state dispute settlement through:

· mechanisms to eliminate frivolous claims; 

· procedures to ensure the efficient selection of arbitrators and the expeditious disposition of claims; 

· No provision

· providing an appellate or similar review mechanism to correct manifestly erroneous interpretations of law; and

· ensuring the fullest measure of transparency in the dispute settlement mechanism, to the extent consistent with the need to protect information that is classified or business confidential, by

·  making public all requests, proceedings, submissions, findings, and decisions, all hearings and all hearings are open to the public; and
· establishing a mechanism for acceptance of amicus curiae submissions from businesses, unions, and nongovernmental organizations. 
	Similar, but also states that foreign investors in the United States are not accorded greater rights than United States investors in the United States. 

Same

Same

Same

Same

· seeking to establish standards for fair and equitable treatment consistent with U.S. legal principles and practice.

Same

· mechanisms to eliminate frivolous claims and deter their filing

Same

· procedures to enhance opportunities for public input into the formulation of government positions
· establishment of a single appellate body to review decisions and provide coherence to the interpretations of investment agreements 

Same

Same

Same




	LABOR PROVISIONS:

Promotion of Labor Standards

Enforcement 

Relationship to GATT/ WTO rules

Capacity-building 

Employment reviews

Labor rights report 


	Includes an overall negotiating objective to promote increased standards on worker and child labor rights consistent with ILO core labor standards. 

Includes principal negotiating objective to strengthen the capacity of countries to promote respect for core labor standards as defined in GSP statute. 

Includes principal negotiating objective to ensure that parties to any trade agreement do not fail to enforce effectively their labor laws in a manner affecting trade, recognizing a government retains certain discretion and that no retaliation may be authorized for the exercise of that discretion.

Requires the Administration to promote greater cooperation between the WTO and ILO.  (Uruguay Round Act provides ongoing requirement for the Administration to seek a working group on trade and labor at the WTO.)

Includes principal negotiating objective to strengthen the capacity of United States trading partners to promote respect for core labor standards.

Requires the Administration to develop consultative mechanisms to strengthen the capacity of U.S. trading partners to promote respect for core labor standards and to report to the House Ways and Means and Senate Finance Committees on the content and operation of such mechanisms.

Mandates that Secretary of Labor consults with parties seeking agreements with the United States and provide technical labor assistance to those countries.

Requires the Administration to review the impact of future trade agreements on U.S. employment, modeled after Executive Order 13141.

Requires the Administration to report on child labor laws for each country with which the President is negotiating.
	Same.

Same.

Same.

Same

Same

Same

Same

Wellstone Amendment adds additional criteria to be reviewed, including the  impact on job security, the level of compensation of new jobs and existing jobs, the displacement of employment, and the regional distribution of  employment, utilizing experience from previous trade agreements and alternative models of employment analysis.  Requires that the report be made available to the public.

Require the Administration to provide a meaningful labor rights report for each country with which the President is negotiating.

	WORST FORMS OF CHILD LABOR
	No provision.
	Harkin Amendment: 

Includes principal negotiating objective to seek (A) to prevent distortions caused by use of the worst forms of child labor; (B) to redress unfair and illegitimate competition based on the worst forms of child labor through  (i) promote the universal ratification and implementation of ILO Convention 182 on the worst forms of child labor; (ii) pursue action under GATT Article XX to allow WTO members to restrict imports of goods made with the worst forms of child labor; (iii)  seek commitments to ensure that national laws reflect international standards regarding the prevention of the worst forms of child labor, especially in the conduct of international trade; and (iv) seek commitments by trade agreement parties to vigorously enforce laws prohibiting the use of the worst forms of child labor, especially in the conduct of international trade, through accessible, expeditious, and effective civil, administrative, and criminal enforcement mechanisms.

	ENVIRONMENTAL PROVISIONS:

Promotion of Environmental Goals

Enforcement 

Sustainable development
Market access for environmental products

Environmental Reviews 

Capacity-Building

Relationship with the WTO 
	Includes overall negotiating objective to provide that trade and environment goals are mutually supportive and to seek to protect and preserve the environment and enhance the international means of doing so, while optimizing the use of the world’s resources

Includes principal negotiating objective to ensure that parties to any trade agreement do not fail to enforce effectively their environmental laws in a manner affecting trade, recognizing a government retains certain discretion and that no retaliation may be authorized for the exercise of that discretion.

Includes principal negotiating objective to eliminate government practices or policies that unduly threaten sustainable development.

Includes principal negotiating objective to seek market access for U.S. environmental technologies, goods, and services.

Requires the Administration to conduct environmental reviews of future trade and investment agreements, consistent with Executive Order 13141 and its relevant guidelines.

Requires the Administration to develop consultative mechanisms to strengthen the capacity of U.S. trading partners to develop and implement standards for environment and human health based on sound science and to report to the House Ways and Means and Senate Finance Committees on the content and operation of such mechanisms.

Requires the Administration to promote consideration of Multilateral Environmental Agreements (MEAs). 

Requires the Administration to consult with parties on the consistency of MEA’s with trade provisions and the GATT. 
	Same

Same

Same

Same

Same

Same

Same

Same


	HUMAN RIGHTS
	No provision.
	Wellstone Amendment:  

Includes principal negotiating objective to obtain provisions in trade agreements that require parties to those agreements to strive to protect internationally recognized civil, political, and human rights.

	BORDER TAXES
	No provision.
	Includes principal negotiating objective to “obtain a revision of the WTO rules with respect to the treatment of border adjustments for internal taxes to redress the disadvantage to countries relying primarily on direct taxes for revenue rather than indirect taxes.”

	DISPUTE SETTLEMENT AND ENFORCEMENT 

Parity of Enforcement

Adherence to Review Standard 

 Compensation

  Penalties


	Negotiating objective to seek provisions that provide effective, timely, transparent, equitable, and reasoned manner, on dispute settlement and enforcement.

Negotiating objective to seek parity of enforcement under dispute settlement provisions for all principal negotiating objectives (which includes trade, labor, and environmental provisions.

No provision

Negotiating objective to encourage trade-expanding compensation if a party does not comply with its obligations.

Negotiating objective to encourage compliance with obligations and impose penalties that limit adverse impact to those not party to the dispute, while maintaining the effectiveness of the enforcement mechanism.
	Same

Same

Negotiating objective to seek improved adherence by 

WTO panels to the standard of review applicable under the WTO Agreement involved in the dispute, including greater deference, appropriate, to the fact finding and technical expertise of national investigating authorities
Same

Same

	TEXTILES
	No provision
	Includes principal negotiating objective to “obtain      competitive opportunities for United States exports of textiles and apparel in foreign markets substantially equivalent to the competitive opportunities afforded foreign exports in United States markets and to achieve fairer and more open conditions of trade in textiles and apparel” by--

        (i) reducing to levels that are the same as, or lower than, those in the United States, or eliminating, by a date certain, tariffs or other charges;

        (ii) eliminating by a date certain non-tariff barriers;

        (iii) reducing or eliminating subsidies that decrease market opportunities for United States exports or unfairly distort textile and apparel markets;

        (iv) developing, strengthening, and clarifying rules to eliminate practices that unfairly decrease United States market access opportunities or distort textile and apparel markets;

        (v) taking into account whether a party to the negotiations has failed to adhere to the provisions of already existing trade agreements with the United States or has circumvented obligations under those agreements;

        (vi) taking into account whether a product is subject to market distortions by reason of a failure of a major producing country to adhere to the provisions of already existing trade agreements with the United States or by the circumvention by that country of its obligations;

        (vii) otherwise ensuring that countries that accede to the World Trade Organization have made meaningful market liberalization commitments in textiles and apparel; 

and

        (viii) taking into account the impact that agreements covering textiles  and apparel trade to which the United States is already a party are having on the United States textile and apparel industry.


	TRADE REMEDY LAWS 

    Direction to the 

    President

   Reporting

   Requirements

Withdrawal of TPA 

   Procedures


	Requires the President to:

 “(A) preserve the ability of the United States to enforce rigorously its trade laws, including the antidumping and countervailing duty laws, and avoid agreements which lessen the effectiveness of domestic and international disciplines on unfair trade, especially dumping and subsidies, in order to ensure that United States workers, agricultural producers, and firms can compete fully on fair terms and enjoy the benefits of reciprocal trade concessions; and

(B) ensure that United States exports are not subject to the abusive use of trade laws, including antidumping and countervailing duty laws, by other countries.”  

No trade remedy specific provision, but does require the President to explain how and to what extent the agreement makes progress in achieving the bill’s policies, which include the trade remedy provisions.

Congress can disapprove the application of TPA procedures for the President’s failure to consult, which is defined as including that the agreement fails “to make progress in achieving the purposes, policies, priorities, and objectives of this Act.”

Includes finding expressing concern regarding WTO cases on trade remedies.

No provision
	Similar provision that requires the President to: 

“preserve the ability of the United States to enforce rigorously its trade laws, including the antidumping, countervailing duty, and safeguard laws, and avoid agreements that lessen the effectiveness of domestic and international disciplines on unfair trade, especially dumping and subsidies, or that lessen the effectiveness of domestic and international safeguard provisions, in order to ensure that United States workers, agricultural producers, and firms can compete fully on fair terms and enjoy the benefits of reciprocal trade concessions; and
(B) address and remedy market distortions that lead to dumping and subsidization, including overcapacity, cartelization, and market-access barriers.”

Requires the President to notify Congress 90 days before entering into an agreement of proposed changes to U.S. trade remedy laws and how those changes are consistent with Congress’ directions.  The Chairmen and Ranking Members of the Way & Means and Finance Committee are then required to submit a report to the House and Senate respectively on whether the President’s notification is consistent with Congress’ directions.  If either report asserts that the notification is not consistent, the President is required to explain why such findings are not correct. 

Same disapproval resolution procedure.

In addition, TPA procedures shall not apply to any implementing bill if the Administration fails to submit a report setting forth the strategy of the United States for correcting WTO decisions involving trade remedy law cases.

Dayton-Craig Amendment

TPA procedures shall not apply to any provision in an implementing bill that modifies U.S. trade remedy laws.  If a point of order is raised and sustained against any provision, it shall be stricken.  Senate may waive the point of order by an affirmative vote of a majority of the Members of the Senate. 

	Congressional Oversight Group (COG)


	Establishes Congressional Oversight Group (COG) to be comprised of chairmen and ranking members and 3 additional members of Ways and Means and Finance Committees and chairman and ranking member or their designees of other House and Senate Committees that would have jurisdiction over laws affected by a trade agreement.

Each COG member shall be accredited by USTR as official advisors to the U.S. delegation in any trade agreement negotiation.

The COG shall consult and provide advice to USTR regarding the formulation of specific objectives, negotiating strategies and positions, the development of the applicable trade agreement, and compliance with and enforcement of the negotiated commitments.


	Same.



	CONSULTATION REQUIREMENTS
	Consultation guidelines.  Within 120 days of enactment, USTR shall develop written guidelines, in consultation with Chairmen and Ranking Members of Ways and Means and Finance Committees to facilitate useful and timely exchange of information between USTR and the COG.  USTR may revise guidelines from time to time.
Pre-negotiation.  President must provide at least 90-calendar days written notice to Congress before initiating negotiations (except with respect to WTO agreement on rules of origin, agreements with Chile, Singapore or FTAA) and set forth specific objectives for negotiations.  Before and after submission, President must consult with the Finance and Ways & Means Committees, other appropriate Committees, and the COG.

Similar provisions regarding consultation with Ways and Means and Finance Committees, and the COG. 
Agriculture negotiations.  Before initiating agriculture negotiations, the President shall assess whether U.S. agricultural tariffs are lower than the tariffs of the other country and worldwide tariffs and whether the negotiation provides an opportunity to address any disparity.  President shall consult with Finance, Ways & Means and Agriculture Committees on whether further tariff negotiations are appropriate.

During the negotiations.  In the course of negotiations, USTR shall consult closely and on a timely basis with and keep fully apprised of the negotiations the COG and all House and Senate Committees with jurisdiction over laws that would be affected by the agreement.

Before agreement initialed.  USTR shall consult closely and on a timely basis (including immediately before initialing an agreement) with and keep fully apprised of the negotiations the congressional advisors for trade policy, the COG and the Finance and Ways and Means Committees.  

With regard to negotiations relating to agricultural trade, USTR shall also consult closely and on a timely basis (including immediately before initialing an agreement) with the House and Senate Agriculture Committees.  

Before agreements entered into.  President must consult with Finance and Ways and Means Committees, other relevant Committees and the COG before entering into any agreement.

Advisory committee reports due no later than 30 days after the date on which the President notifies Congress of his intent to enter into the agreement.

President must notify Congress of his intention to enter into an agreement at least 90 days before actually entering into the agreement and publish notice in the Federal Register.

After agreement is entered into.

President must submit to Congress a description of changes to existing laws required to bring the United States into compliance at least 60 days after entering into the agreement.

After entering into the agreement, the President must submit the final legal text, statement of administrative action, a draft implementing bill and supporting information, including changes to existing law, the extent to which the agreement makes progress in the bill’s objectives; how the agreement serves  the interests of U.S. commerce.

ITC Assessment. ITC must provide to Congress and the President an assessment of the agreement within 90 calendar days after the President enters into the agreement.

No provision.
	Same 

Same

Same

Negotiations Regarding Agriculture and Fishing Industry.  Same, with additional requirement that the President shall consult with House Committee on Resources and Senate Committee on Commerce, in addition to the Finance and Ways and Means Committees, before initiating any agreement that directly relates to fish or shellfish trade and keep these committees apprised of such negotiations.

Same

Same

Same

Same

Same

Same

Same

Same

Same

The International Trade Commission is required to submit to Congress as soon as practicable, but not later than May 1, 2005, a written report that reviews and analyzes the economic impact on the United States of all trade agreements implemented between the date of enactment of this Act and the date on which the President decides to seek an extension of this authority.

	CONDITIONS

	A trade agreement may be entered into under this section only if such agreement “makes progress” in meeting the applicable overall and principal negotiating objectives and satisfies the consultations requirements. 
	Same provision.

	TARIFF

PROCLAMATION AUTHORITY
	(2) LIMITATIONS- No proclamation may be made under paragraph (1) that--

      (A) reduces any rate of duty (other than a rate of duty that does not exceed 5 percent ad valorem on the date of the enactment of this Act) to a rate of duty which is less than 50 percent of the rate of such duty that applies on such date of enactment;

      (B) notwithstanding paragraph (6), reduces the rate of duty below that applicable under the Uruguay Round Agreements, on any agricultural product which was the subject of tariff reductions by the United States as a result of the Uruguay Round Agreements, for which the rate of duty,  pursuant to such Agreements, was reduced on January 1, 1995, to a rate which was not less than 97.5 percent of the rate of duty that applied to such article on December 31, 1994; or

      (C) increases any rate of duty above the rate that applied on the date of the enactment of this Act. 
	Same, but Conrad (Committee) Amendment modified agricultural exception language to provide that no proclamation may reduce the rate of duty below that applicable under the Uruguay Round Agreements, on any import sensitive agricultural product. 



	TARIFF AND NON-TARIFF AGREEMENTS
	Trade authorities procedures apply to implementing bills that contain: 

 (i) approves the trade agreement and the statement of administrative action, if any, proposed to implement such trade agreement; and

   (ii) if changes in existing laws or new statutory authority are required to implement such trade agreement or agreements, provisions, necessary or 

appropriate to implement such trade agreement or agreements, either repealing or amending existing laws or providing new statutory authority.
	Same

	LIMITATIONS ON THE APPLICATION OF TPA PROCEDURES 

   Disapproval Resolution

    Amendments

   Trade Remedy Law 

   Report

  
	Congress may terminate the applicability of TPA procedures if both Houses pass a resolution within 60 days of each other – that can be introduced by any member of the House or Senate and considered under expedited floor procedures – that the President has “failed or refused to notify or consult in accordance with the Bipartisan Trade Promotion Authority Act of 2001.”

“Failed or refused to notify or consult” is defined as follows:

(I) the President has failed or refused to consult (as the case may be) in accordance with section 4 or 5 with respect to the negotiations, agreement, or agreements;

(II) guidelines [for consultations with the Congressional Trade Advisors] have not been developed or met with respect to the negotiations, agreement, or agreements;

(III) the President has not met with the Congressional Oversight Group pursuant to a request made under section 7(c) with respect to the negotiations, agreement, or agreements; or

(IV) the agreement or agreements fail to make progress in achieving the purposes, policies, priorities, and objectives of this Act.

No provision
	Identical disapproval resolution procedures.  

Dayton-Craig Amendment (see above) 

TPA procedures shall not apply to any implementing bill if the Administration fails to submit a report setting forth the strategy of the United States for correcting WTO decisions involving trade remedy law cases.

	DURATION
	Provides TPA authority for agreements entered into before June 1, 2005, with potential 2-year extension.    TPA procedures are extended if President requests extension and neither House adopts an extension disapproval resolution (considered under expedited procedures) prior to June 30, 2005.
	Same

	NAFTA CHAPTER 11
	No provision.
	Directs President to negotiate to amend the NAFTA to ensure the fullest measure of transparency with respect to NAFTA Chapter 11 dispute settlement procedures.  Requires the President to certify to Congress that the amendment has been negotiated within one year.


PAGE  
15

