     


BULLETIN #15:  BIPARTISAN TPA ACT vs. KERRY AMENDMENT
	ISSUE
	BIPARTISAN TRADE PROMOTION AUTHORITY ACT
	KERRY AMENDMENT

	EXPROPRIATION
	Directs negotiators to “establish standards for expropriation and compensation for expropriation consistent with United States legal principles and practice.” This language has never been included in any prior grant of TPA.

U.S. legal principles and practice encompass those principles applied in U.S. courts, starting with the Takings Clause of the 5th Amendment of the Constitution and U.S. Supreme Court jurisprudence. 

U.S. legal principles and practice do NOT encompass NAFTA Chapter 11:  NAFTA Chapter 11 is not applied in U.S. court and was not implemented into U.S. law by the NAFTA Implementation Act.  Even if there were any inconsistency, the Implementation Act explicitly provides that that U.S. law supersedes the NAFTA.
	Seeks to define over 80 years of Supreme Court decisions on regulatory takings in four words – that no compensation is required for measures that cause a “mere diminution in value.”  Wrongly suggests that regulatory takings are an exceptional case, when the Supreme Court has recognized since 1922: “if a regulation goes too far it will be recognized as a taking.”  Pennsylvania Coal Co. v. Mahon.
As stated in the Supreme Court’s most recent decision on regulatory takings, Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (Apr. 24, 2002), “we have generally eschewed any set formula for determining how far is too far, choosing instead to engage in essentially ad hoc factual inquiries.”

“Mere diminution” is not a quantitative term – it could mean a 1% to a 100% diminution.  It represents only one factor of several the Court considers with respect to regulatory takings and is not relevant to the issue of physical takings.

	Bipartisan TPA Act requires consistency with U.S. Constitution and whole of Supreme Court jurisprudence, not just a few words taken out of context.



	FAIR AND EQUITABLE TREATMENT
	Directs negotiators to “establish standards for fair and equitable treatment consistent with United States legal principles and practice, including the principle of due process.”
	Seeks to define “fair and equitable treatment” only as due process.  Would fail to provide key protections against arbitrary and capricious action by regulatory agencies already granted U.S. and foreign investors in the United States by the Administrative Procedures Act.

	Bipartisan TPA Act requires consistency with U.S. Constitution and whole of Supreme Court jurisprudence, not just a part of U.S. law.


	
	

	PRESERVING U.S.  REGULATORY AUTHORITY 
	Only authorizes claims against discriminatory (whether intentional or not), expropriatory regulations or their unfair and inequitable application consistent with U.S. law.
	Seeks to exempt all but intentionally discriminatory or expropriatory regulations from review.  Despite aim, it provides no protection for U.S. regulations, since EPA, FDA and similar regulations can still be challenged in U.S. court under U.S. law.  This “safe harbor” opens the door for foreign governments to discriminate against U.S. investors under the guise of legitimate regulations.

	Bipartisan TPA Act preserves U.S. regulatory authority, without undermining the protections for U.S. investors abroad.



	ELIMINATING FRIVOLOUS CLAIMS
	Directs negotiations to establish “mechanisms to eliminate frivolous claims and to deter” their filing.  This can be accomplished, as under U.S. jurisprudence, by requiring Tribunals to throw out cases that fail to state a claim or for jurisdictional reasons.
	Seeks to establish additional entity to review whether claims will go forward.  Despite intent, such an entity and its decisions will be politicized, rather than based on the rule of law.  Will also delay case moving forward.  The standard of review proposed for this entity – “lacks legal merit” –  is not a recognized U.S. legal concept.



	Bipartisan TPA Act directs negotiators to establish mechanisms to dismiss frivolous claims that can be implemented consistent with U.S. law, rather than by ad hoc politicized decisions.



	MANDATES
	Directs negotiators to achieve negotiating objective, but does not undermine or hobble negotiators by making it mandatory.  
	Mandates accomplishment of objective contrary to every other objective in TPA and 20 years of fast track history.  Will undermine negotiators’ leverage and spur other governments to establish their own set of non-negotiable demands before negotiations even begin.

	Bipartisan TPA Act establishes clear objectives for negotiators, without tying their hands and undermining their leverage through mandated outcomes.
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