     


BULLETIN #6:  SETTING THE RECORD STRAIGHT ON CHAPTER 11 AND ENVIRONMENTAL PROTECTION:  MEXICO

Background:  NAFTA Chapter 11, like the 45 Bilateral Investment Treaties that preceded it, permits investors to file cases before independent and impartial arbitration tribunals if a government fails to provide the basic investment protections.  Unlike U.S. courts, arbitration panels cannot overturn any country’s laws; rather, they can order the payment of compensation if the government has violated its investment commitments in a manner causing harm to an investor.  Critics have argued that such cases have resulted in an assault on environmental protection that must be curbed.

The Facts:  Of the five NAFTA Chapter 11 cases filed against the Mexican government since NAFTA came into force, only one involves environmental regulation.

METALCLAD: The NAFTA tribunal found that a Mexican municipality’s failure to allow Metalclad to open its waste disposal facility – already approved by the Mexican federal government – was expropriatory and, given its political motivation, a violation of the requirements of fair and equitable treatment. Mexico appealed the decision to Canada’s courts, which set aside the finding that Mexico’s actions violated the fair and equitable treatment provisions, but upheld the findings of expropriation. Mexico then settled the case.  Today, Mexicans in the area continue to dispose of waste in rivers and streams.

Chapter 11 has not opened a floodgate of challenges to or undermined environmental regulation in the NAFTA countries.  Only one of Mexico’s many environmental laws have been challenged in eight years. In this case, the NAFTA panel, as upheld by a Canadian court, ruled that the investor must be compensated for the expropriation of its entire investment.
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