     


BULLETIN #16:  KERRY AMENDMENT:  HIGH COSTS, NO BENEFITS

Background: Senator Kerry’s investment negotiating objective would weaken the core investment protections – previously included in 45 Bilateral Investment Treaties, NAFTA Chapter 11 and the U.S.-Vietnam Commercial Agreement – in future agreements in a manner that will limit protections for U.S. investors abroad. 

No Safe Harbor for U.S. Regulatory Authority:  Foreign investors in the United States, faced with the narrow protections outlined in the Kerry amendment in future agreements, will simply avail themselves of U.S. law and the U.S. court system which already permit a wider range of challenges to U.S. environmental, public safety, and health regulation than contemplated by the Kerry amendment.

Real Costs for U.S. Investors Abroad:  

· A SAFE HARBOR FOR DISGUISED PROTECTIONISM:  Creating an exception from investment protections for health, safety, environmental, and public welfare laws, except where their primary purpose is to discriminate, will open the door for foreign governments, which lack our developed legal system, to discriminate against U.S. investors under the guise of these laws.

· EXPROPRIATION WITHOUT COMPENSATION.  Attempting to define in four words – “mere diminution in value” – over 80 years of Supreme Court decisions on regulatory takings is simply not possible and will result in lower protections abroad for U.S. investors.  As the Court stated in its April 23, 2002 decision in Tahoe-Sierra Preservation Council, “we have generally eschewed any set formula for determining how far is too far, choosing instead to engage in essentially ad hoc factual inquiries.”

· POLITICIZATION OF THE PROCESS: Requiring approval of claims by another entity will unnecessarily politicize and delay cases.
H.R. 3005 addresses the underlying issues in a sensible and effective manner by directing U.S. negotiators (1) to establish standards of expropriation and fair and equitable treatment “consistent with United States legal principles and practice;”   (2) to seek mechanisms “to eliminate frivolous claims and to deter” their filing; and (3) to establish a single appellate body.
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