SUMMARY OF POSITIONS ON KEY INVESTMENT ISSUES

	ISSUE


	RECOMMENDATION



	FAIR AND EQUITABLE TREATMENT


	Any clarification should reflect Congressional directives to incorporate protections for “fair and equitable treatment, consistent with U.S. legal principles and practice, including the principle of due process.”

Equating this rule with the “minimum standard of treatment of aliens” under customary international law is inappropriate, particularly in light of the narrow and archaic interpretation that government advocates have given to this standard.


	EXPROPRIATION 


	Link definition to “investment” as in every previous Bilateral Investment Treaty and NAFTA Chapter 11.

Incorporate Supreme Court standard that indirect expropriation issues are complex and must be addressed on a case-by-case basis based on factors, including those identified by the Supreme Court in Penn. Central Transp. Co. v. New York, 438 U.S. 104 (1978).

Express general rule regarding relationship between expropriation and environmental and public safety and welfare laws in terms of bona fide application of laws, and not as a general exception.



	REVIEW MECHANISM


	Incorporate Article 52 of the ICSID Convention (of which the United States, Chile and Singapore are members), which lays out appropriate standards for a review mechanism consistent with Congressional directives. 



	JUDICIAL FINALITY


	Oppose the adoption of a judicial finality requirement, which would nullify the cornerstone of investment protections.



	GENERAL EXCEPTIONS
	Reject general exceptions approach, which is not consistent with U.S. practice and was rejected by the House and Senate on several occasions.




