[Date]

Rules Docket Clerk

Office of General Counsel

Room 10276

Department of Housing and Urban Development

451 Seventh Street, SW

Washington, DC 20410-0500

Re: Docket No. FR-4727-P-01 Real Estate Settlement Procedures Act (RESPA)

To Whom It May Concern:
On behalf of [insert name of organization], a member of the National Community Reinvestment Coalition (NCRC), I am writing to comment on the U.S. Department of Housing and Urban Development’s (HUD) proposed rules under the Real Estate Settlement Procedures Act (RESPA).  We commend you on initiating the RESPA regulatory review process and applaud your efforts attempting to modernize the rule by removing the uncertainty of the mortgage loan and settlement process.

However, our organization has some concerns about the proposal, particularly in regard to the way the rule has attempted to “solve” the issue of yield spread premiums (YSP), tolerance levels, enforcement of violations, and the use of Guaranteed Mortgage Packages to close on high cost loans.  This comment letter outlines our concerns in detail and we ask for your strongest consideration prior to publishing a final rule.  Our organization, working closely with NCRC, has developed a re-worked Good Faith Estimate (GFE) form that we believe would provide consumers with complete and accurate information, ensuring a truly transparent mortgage loan transaction.  We submit our proposed GFE as part of this comment letter and offer to work with HUD on focus groups organized to solicit consumer feedback. 

The Good Faith Estimate

YSP Disclosure and Enforcement

Our organization applauds your recognition that the current GFE standards for loan originators are unreliable and work against the consumer in the mortgage loan closing process.  We are also encouraged by your attempt to limit differences between costs proposed on the GFE and actual closing costs.  However, we believe that there needs to be a strengthening of pro-consumer provisions and clarification of rule language to close potential loopholes. 

RESPA was enacted in 1974 to solve problems associated with mortgage loan settlement costs.  It was the intent of Congress to: (1) provide for greater disclosure of the nature and costs of real estate settlement services; and (2) to eliminate the payment of kickbacks and unearned fees in connection with settlement services.

In the almost three decades since RESPA was originally enacted, the mortgage loan settlement industry has strayed significantly from the pro-consumer standards originally established by Congress.  In order to improve the ability of the RESPA changes to re-establish consumer protections and combat abuses, we offer some revisions to the proposed new GFE rules.  First, YSP needs to be defined for the consumer in simple, easy to understand language on the GFE.  Second, consumers need to be made aware more clearly about the inclusion of a YSP payment in their loan closing package.  Third, consumers need to know that a loan with an above par interest rate including a YSP is not their only loan option.  And finally, consumers need to know the YSP payment from the lender to the broker is being used primarily to lower settlement costs, not to pad the broker’s commission. 

Abusive YSPs are a profit-driving, moneymaking device used by unscrupulous brokers at the expense of consumers.  In most cases where a YSP has been paid from a lender to a broker, consumers do not knowingly consent to a higher interest rate, are not informed prior to closing about the higher interest rate, do not understand what the costs of a higher interest rate will be on the monthly payment or on the financing for the life of the loan, and most importantly, are still charged exorbitant closing costs. 

The proposed rule attempts to regulate the YSP as a credit to the borrower, which is a difficult action to oversee and enforce.  The best tool for empowering consumers in the mortgage loan transaction is information. Consumers need to be shown on the GFE a side-by-side comparison of how much a broker is being compensated on the loan transaction.  And they need this information disclosed in comparison to the interest rates offered (par, above par and below par), annual percentage rate, monthly payment and total finance charge.  Our proposed form would better inform consumers of the trade-offs.  For example, our form would show how much a YSP would lower origination costs, but also would show how much the interest rate increases, how much the monthly payment increases, and how much the total payments increase over the life of the loan.  Please see the sample “Origination Charges” chart on our re-worked GFE. 

In addition to encouraging your consideration of our recommended approach to true YSP disclosure, we ask for greater attention to the enforcement side of YSP abuses.  In order to remedy the current ineffectiveness of YSP enforcement, our organization supports Representative LaFalce’s recommendation that failure to properly disclose the YSP and failure to use it to lower consumer’s closing costs would make it a presumptive violation of Section 8 and subject to class action status. 

We would also like to note our wholehearted support for the inclusion of certain loan terms as part of the new GFE.  Prepayment penalties and balloon payments are all too often used by predatory lenders to take advantage of unsuspecting consumers.  Our re-worked GFE incorporates three additional terms we believe should be explained and disclosed to the consumer: late charges, private mortgage insurance and escrow account.  Please see page 2 of the re-worked GFE for our recommended language. 

Tolerance Levels
Everyday, our constituents suffer “bait and switch” schemes resulting in closing costs much higher than estimated on the GFE.  We applaud your proposal to establish a zero tolerance for origination charges and lender required – lender selected third party costs and government charges that cannot vary from the estimate through the settlement.  This will go a long way to help make the GFE a more meaningful and reliable document.  However, we have concerns that the proposed 10% tolerance for shoppable lender required – borrower selected third party costs can still add up, increasing the consumer’s chance to over-pay or worse, accept a higher-interest rate just to cover the difference.  It is our recommendation to lower tolerance from 10% to 5%, which will go further to inject discipline into estimates while keeping a margin for legitimate error.  Our organization also asks that the 10% tolerance level applied to escrowed reserves under the Guaranteed Mortgage Package be lowered to 5%.

We would also like to request that the final rule clarify what is meant by a “shoppable lender required third party service.” Under various scenarios, we have considered that unscrupulous originators might maximize the “shoppable” categories to take advantage of tolerance-allowed fee increases at closing.  Furthermore, in looking at the long list of Series 800 costs, we question whether some items are truly “shoppable” for example, can/will a consumer shop for a “lender’s inspection fee,” or a “document preparation fee,” or a “tax certification fee?” Perhaps the rule should state explicit guidance as to what costs under the various HUD-1 series qualify as lender required – lender selected (zero tolerance) and what costs qualify as shoppable lender required – borrower selected third party costs.  Our re-worked GFE (under “Itemized Settlement Costs”) addresses this ambiguity by detailing the settlement service with a box for the loan originator to indicate if it is lender required – lender selected or shoppable lender required – borrower selected together with the specific tolerance for each service. 

Our organization strongly requests that HUD re-examine avenues for enforcing violations of prescribed GFE tolerances.  The proposed remedy allowing the borrower to withdraw the application and receive a full refund for all loan-related fees and charges will not deter unscrupulous originators from trying to take advantage of a vulnerable consumer.  Instead, we believe effective enforcement can be implemented by specifically stating any loan originator found in violation of the prescribed GFE tolerances will be fined $10,000 for each cost overcharged.  Additionally, we recommend the rule specifically state that any violation of the prescribed GFE tolerances constitutes an “unfair and deceptive practice.” 

Final Underwriting and Appraisal Condition
The final point we would like to raise with respect to the proposed GFE rules is their dependence on final underwriting and appraisal.  We appreciate your revising the definition of ‘application’ to allow for preliminary credit decisions in order to facilitate the issuance of the new GFE.  However, we caution that this might be a loophole that unscrupulous loan originators could use to “bait” consumers and to “switch” to a more costly GFE following full underwriting.  In this regard, it is our recommendation to emphasize in the language of the rule that final underwriting and appraisal must be completed early enough in the process to protect consumers who do not qualify for the originally offered GFE from being pressured into a loan with higher interest rates and fees as the closing date draws near.

Our suggested rule language would be: “if, after final underwriting and appraisal borrower does not qualify for the loan product outlined on the submitted GFE, loan originator is obligated to inform the borrower and issue a new GFE for the best loan product meeting the borrower’s needs or credit status.  The new GFE must be issued no later than 5 business days prior to settlement date.  If loan originator does not offer a loan product that meets the borrower’s needs or credit status, loan originator must inform borrower no later than 5 business days prior to settlement date.” We have also included similar “consumer beware” language on the re-worked GFE and ask the same consideration when finalizing your new GFE. 

Disclosures
We appreciate HUD’s concern that too much itemization on the GFE can lead to a proliferation of junk fees.  We believe, however, that tolerance levels for all the categories of costs will prevent the invention of more and more fees to inflate costs.  We also believe that the GFE must be the same as the HUD-1, or as close as possible to the HUD-1 so that the borrower can more readily compare estimated costs at application to closing costs before going to the settlement table.  Therefore, we urge HUD to re-think its proposal and instead adopt a revised GFE form that is as close as possible to the HUD-1. 

The Guaranteed Mortgage Package (GMP) 

Prime and Subprime Markets
It is our position that the GMP can be a cost-saving product if used in the proper lending market and if additional consumer protections are incorporated.  We appreciate the rule proposal to prohibit the GMP safe harbor on loans protected under the Home Ownership Equity Protection Act (HOEPA), however we believe that the GMP option should be excluded from the subprime market altogether. 

Subprime borrowers are a large portion of our constituents and are generally more vulnerable to predatory loans.  We know from working with subprime borrowers that they are less interested in shopping/comparing closing costs, and are more focused on affordability of monthly payment.  We believe that the GMP for subprime loans will work against the borrower, specifically originators will have few incentives to keep third party service costs down since they will be hidden in the bottom line.  This is of great concern to us as an organization on the front lines of the predatory lending battle.  Predatory lenders are notorious for camouflaging excessive and unreasonable fees solely to increase the cost of credit for the consumer.  Advocates use consumer protection laws such as the Truth in Lending Act (TILA) in evaluating the loan transactions to determine if certain charges are legitimate and/or reasonable.  As proposed, the GMP would impede our ability to verify that each item the packager allocates to the amount financed is not excessive.  This is an essential consideration in evaluating TILA compliance in order to help consumers invoke their protections and seek statutory remedies (i.e. right of rescission).

A straightforward approach to excluding the GMP option from the subprime market is to adopt the new procedure the Federal Reserve Board is now using in Regulation C.  Lending institutions must report price information in Home Mortgage Disclosure Act (HMDA) data for loans with Annual Percentage Rates (APRs) three percentage points greater than comparable Treasury bond rates for first mortgages and APRs five percentage points greater than Treasury rates for second mortgages.  The Federal Reserve estimates these thresholds will cover 98% of subprime loans.  The GMP option must not be allowed for any loans exceeding the APR threshold established by the Federal Reserve in Regulation C.

On the other hand, we believe that a GMP in a prime market can offer some benefit to consumers by promoting comparison shopping and promoting competition among packagers to lower overall costs.  “Shopping” and “competition” are terms, however, that are traditionally only afforded to consumers in the prime market.  Prime qualified consumers have significant advantages over subprime borrowers in having more loan product alternatives to shop for and having more loan originators competing for their business.  As mentioned above, subprime borrowers often have limited access to loan originators and often do not have the luxury of product choice.

Safe Harbor and Enforcement
Our organization is extremely concerned about the expansive Section 8 exemption for qualified packagers.  We understand the issue of volume discounts and the role it plays in effective packaging, specifically the originator’s dependence on “compensated” referral arrangements to negotiate with third party settlement servicers to lower costs.  Section 8 has three subsections: (a) prohibition of referral fees, kickbacks or things of value; (b) prohibition of mark-ups, fee splitting and payments other than for services provided; and (c) disclosure of affiliated business arrangements.  

In the preamble to the proposed rule, HUD noted that advocates of the packaging said discounts obtained by originators as a result of volume discounts would be passed onto the consumer.  More specifically on this point, the rule proposal noted the Department’s position that it is contrary to RESPA’s objectives to interpret the anti-referral fee (Section 8 (a)) to prohibit a settlement service provider from using its market power to negotiate discounted prices, “as long as the entire discounted price negotiated by the originator is charged to the borrower…”  If entire discounts are to be passed onto the consumer, we ask why loan originators sill need exemption from Section 8 (b)? We ask for your consideration to limit the Section 8 “safe harbor” exemptions to 8(a) and 8(c) to compel the passing of discounts to consumers.  We further ask that the rule language be amended to state that discounts not passed to consumers will be deemed as mark-ups (or upcharges), and in violation of Section 8(b) and subject to class action status.

As mentioned in the previous section on tolerance levels, we would request that the 10% threshold be lowered to 5% for reserves that are escrowed.  And while the specific language regarding the tolerance level for reserves/escrow appears in the proposed “Appendix F,” we recommend including language in the final rule under Section 3500.16 to more clearly establish regulatory guidance.

We also are concerned that the only enforcement mechanism for the GMP appears to be removal of the Section 8 safe harbor.  Currently, our constituents face little to no effective enforcement or judicial redress of Section 8 violations.  Thus, your removal of Section 8 safe harbor for packager violations cannot be considered an effective consumer protection.  Instead, we suggest rule language that indicates violations of GMP criteria will not only deny the Section 8 safe harbor exemption, but also constitute an unfair and deceptive trade practice.  Furthermore, we believe that noncompliance with a GMPA should also be subject to class action status.
Final Underwriting and Appraisal Condition 

We also raise the same “pending final underwriting and appraisal” concerns expressed in relation to the GFE, as a condition for the packager’s commitment to the guaranteed agreement.  The rule as proposed provides that once the consumer agrees (accepts) the package and pays an engagement fee, the Guaranteed Mortgage Package Agreement (GMPA) becomes a binding contractual agreement through settlement.  However, the rule also states that GMPA is subject to acceptable final underwriting and appraisal.  This begs the question, “why make the GMPA a binding contract when it is neither bona fide nor guaranteed?”  What makes this final underwriting and appraisal condition worse than the GFE provision is the fact that the rule allows the packager to charge the consumer an engagement fee, without guaranteeing their offer, yet reaping the benefits of Section 8 exemptions.

Please heed our warning that unscrupulous packagers will attempt to lure consumers with low GMP costs knowing they can increase the interest rate and the costs following final underwriting.  One common practice we encounter with predatory brokered loans is the lack of standards followed when calculating income.  At the initial application, unethical brokers exaggerate income in order to qualify the consumer for the loan.  Under the proposed rules, packagers can offer a GMP using virtually no underwriting standards when the agreement is accepted.  And despite both the packager and lender having to sign the GMPA commitment, consumer loan qualification is not a strong consideration as both parties have the opportunity to change the terms following more restrictive underwriting criteria.

The “conditional” agreement guarantee is misleading and will work against the consumer who shops, without knowing the package information is unreliable.  As we recommended with the GFE, we ask HUD to consider specific rule language that would require packagers to complete final underwriting and appraisal early enough in the process to protect consumers who do not qualify for the originally offered GMP.  One suggestion is that packagers who want to qualify for the safe harbor must complete final underwriting upon payment of engagement fee, but prior to execution of the agreement. Once the agreement is signed, there can be no increase or change in GMP terms whatsoever. 

Product Choice

The final point we wish to raise in connection with the GMP is product choice.  Is it our sense in hearing from the lending industry that if HUD promulgates a rule allowing for the 2 products (more detailed GFE and GMP with safe harbor), most banks, finance companies and full service mortgage brokers will offer only the GMP.  The obvious question we raise is, “how will a consumer going into a loan originator know they are an exclusive packager?”  We believe that if the rule goes forward without addressing this issue, consumers will unknowingly be subjected to a market that is dominated by originator wants, not consumer needs.  The ideal solution would be for HUD to require originators to offer both products.  The next best solution is for a bold, large typeface disclosure to appear on the top of the GMPA that states:  

“NOTICE, ______ (name or loan originator) are an exclusive Guaranteed Mortgage Packager.  We are not required by regulation to give you detailed disclosure of individual costs for the third party settlement services included in this offer package.  Separate from the Guaranteed Mortgage Package, you can ask for a mortgage loan product that includes a Good Faith Estimate detailing settlement services and cost disclosures.  You ___ will receive a Good Faith Estimate.  You ___ will NOT receive a Good Faith Estimate in connection with this loan.”

Conclusion

We applaud HUD for making RESPA reform a priority on the Department’s regulatory agenda and appreciate the valiant effort for meaningful improvements via the proposed rule.  Please adopt our suggestions for making the Good Faith Estimate clearer and please prohibit the Guaranteed Mortgage Package in the subprime market.  Finally, we ask for HUD’s support in recommending to the United States Congress that comprehensive anti-predatory lending legislation be enacted to complement and enhance RESPA reform rules.

Sincerely,

� S. Rep. No. 93-866 (1974), 1974 U.S. Code Cong. & Admin. News 6546.






